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Wireless Application Service Provider Association

REPORT OF THE ADJUDICATOR

WASPA Member (SP): Sybase 365
Information Provider (IP): Txtnation

Service Type: Subscription

Source of Complaints: WASPA Monitor
Complaint Number: 7502

Codeof ConductVersion (CoC): Code of Conduct .4
Advertising Ruts Version (AR): Advertising Rules 2.3
Date of Adjudication: 09 October 2009
Complaint

1. Onthe01 September 200the WASPA monitdiagged a promotion by the IP in this
matter whereby the IP provided an advertisement in the Citizen newspaper which
purported to automatically subscribe a custom&he monitor identifieda prima facie
breachof the WASPA Code of Condidct (CoC) claudéd.1.2 The WASPA Monitor
recommended that the matter be put before a WASPA emergency panel and provided a

report (attached hereto as Annexure A).

IP Response

2. The IP then responded to the request for further information by indicating that it had
O2YYAadaA2ySR | NB@GASg 2F (GKS OFYLI AIAYy o8& | af

the campaign.

3. Theopinionby M Zumpt ofthe law firm of Kritzinger and GbK SNB I F (i S Ndas Y NA G 1 A y 3
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duly provided to the WASPA secretariat and is attached herewith as AnnexTiteeB
opinion was drafted on the 4July 2009 and clearly predates the actual advertisement

in the Citizen Newsgper as indicated abowehich was flighted on the #8August 2009.

4. Within theopinion Kritzingeindicatedi K G G KS LINRY2GA2y Lt OF YLI A3\
D2f Ré¢ OKSNBAYIFFTISNI NEBFSNNBR G2 a GKS &{ dGNX{ !

of the Lottaies Act No. 57 of 1997 for various reasons.

5. The opinion also indicated that the Strike Gold campaign was did not contravene the
WASPA Code of Conduct in that:

5.1.4.. The promotion displays the full cost to subscribe but no cost is incurred to enter

the competition;

5.2.ii. The promotional material, being the applicable website, contains the details of

how the competition works;

5.3.iii. The card, as promotional material, reflects the required competition information
and additional information detail is available cequest from the applicable

websites.
5.4.b. In terms of section 11 of the WAPSA codes:

5.5.i. the promotional material identifies the subscription service separately from the

competition;

5.6.ii. the taking up of the subscription service is the only transaction coedlin

consequence of the promotional campaign and is therefore independent th#reof.

WASPA MonitoiResponse

6. TheWASPA monitor responded by indicating that she did not feel that Kritzinger had
advised the IP correctly and requested that an emergenoyebiae set up to deal with

this matter on an urgent basis.

! Please note thamany Annexures attached herewith are reproduced from PDF documents and as such are not
identical to the ominal document provided to WASPA. However the text provided in the Annexures is identical to
that provided to WASPA and as such no prejudice would be suffered by either party. Please note further that the
original documents were used by the adjudicatorthus adjudication.
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Second IRResponse

7.

8.

10.

The IP then reverted back to the WASPA secretariat with a response from its client,
Singtext PTE.LTOKSNBA Y FOGSNI a{ Ay3GSEGEOD Ay (KA&A NBAL

In its response Singtegbresumably on behalf of the IR)dicated that it was aware of
the problems with the campaign by Star Promotions and Clarion Marketing and as a
result took a great deal of care to ensure that its promotions were compliant with local

laws (including the WABA CoC).

{AYy3GSEG | faz AOFGSR GKIG AG FStG GKFEG GK!
GLINBY2(GUA2YE AYy &ASOSNIf RAFTFSNBY(H gleasx (2 oA

z A

91. 4 ¢ KSNB N8 (g2 o02ESa 2y (KS FNRyG 2F GK Ol
To do so one texts thleode to the shortcode and receives a two for one mobile
O2yiSyid LI Ol (GKA&E Aad RSAONAOSR Ay (KS o62E

This does not automatically enter you into the competition.

9.2.The right box is the competition and again is referred tt &S &/ hat 9 ¢ L ¢ L hbé A
the box. To enter the competition you do not need to join the promotion, but simply
mail the card to the letterbox detailed on the back of the card. This is also where you
areagainLINR YLIG SR G2 aSyadSNI &2YiNg RS 2y & i@ GBS
top of the card.

9.3.To ensure minimum confusion we have not only created two very separate entry
mechanisms but compartmentalised them by putting them in two distinct boxes. In
addition to this the terms on the back of thee card atgpl&n in detail how the
promotion and the competition are separate and distintgage refer to the first
LI NI AN LIK& 2F GKS OF NR oyiR Vi RIAS/HIO O S YNUIK] | S&Ae

The response goes on to indicate that difference in the methodt¥ento the
competition (post) versus that of the subscription (SMS) was emphasised by the
welcomemessage, whickncourages participants to mail in their card to enter into the

competition.

%In terms of page 2 of the said opinion.
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11. Moreover Singtext stressed thathad 24 houtelephoniccusomer support, logged

calls and few complaints from customers.

Second WASPA MonitdResponse

12. The WASPA monitor responded by indicating that she maintained that the Strike Gold
campaign breached the WASPA CoC. Additionally the WASPA monitor then paointed

that there appeaedto be further breaches of the CoC, to wit:

12.1. ¢KS {dNA1S D2fR OIFYLIATY 41 & dzy Of SI NI AY
number they would be entering the competition to win a prize when in fact they
would be getting a week of sometig free (what exactly the prize was, was
unclear) which would breach clause 4.1.2 of the CoC in that it would mislead by

means of inaccuracy, ambiguity, exaggeration or omission; and

12.2. The Strike Gold campaign breached clause 9.1.6 of the CoC in thatdt woul
appear that simply sending an SMS to the appropriate number would entitle them

to claim a prize (i.e. indicate that winning a prize was a certainty).

12.3. The Strike Gold campaign breached clause 11.1.8 of the CoC in that the
welcome message provided to tNMeASPA monitor did not provide the required
information. To this end the WASPA monitor provided the text of the welcome

message received which read:

12.4. (FREEMSG)Congratulations! Click 2 claim ur MobileLive content
http://minz.awap.tv/minzl/iUWB24vrOg Mail yowntry card 2 enter the draw 4 the
BMW Z4

Third IPResponse

13. The IP was then afforded a five day period to respond to the additional complaints laid
by the WASPA monitor.

14. The IP arranged for Singtext to respond to the additiaharges, which it did as

evidenced from AnnexurB.
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15. In its response Singtext (presumably on behalf of thendigated that the message
received was not the Welcondessage and furthermore that it cannot be responsible
for the order in which the messages are delivered to thaicBsY SN & OStf LIK2y So
Singtext indicated, th¥VelcomeMessage was:

15.1. (FreeMsg) Congratulations! Click 2 claim ur Mobilelive content:

http://minxz.awap.tv/minz1l/ XKKMMgM3Mail in ur card 2 enter drav the BMW
Z4

And as such complied with clause 11.18.

16. Singtext then offered to provide the message logs to prove their statement above,
LINE JARSR GKIG GKS&@ NBOSAGSR (GKS 21 {t! Y2yAlGz2I
the correct logs.

17. Finally Singtexreiterated its commitment to fair and transparent dealings with WASPA

and its customers.

Third party response

18. On the 08 September 2009 Wendy Knowler, a wialown consumer rights activist and
journalist, wrote to WASPA to indicate her displeasurd wie Strike Gold campaign. As

her email to WASPA is relatively short it will be reproduced here:

18.1. oSubject: RE: [WASPA.PR] FW: Response to Strike Gold competition
Well, | managed to figure out that it's Singtxt Pty Ltd.

Well, | think that(is)who it is, otherwise it's Mobile Live.

This is one of the problems with this whole system... so hard for the

consumer to figure out who the players are, and even harder to contact

them.

| called the 0800 980 819 "customer care number”. Oh what an experience. A
woman with an American accent answered, refused to tell me where she was,

refused to put me through to a manager, but did offer to take my details
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and get someone to call me. I'm not holding my breath.

She must have said "l am not allowed to say" dleight times.
Didn't sound like she'd ever heard of Johannesburg before.

This is outrageous.

Emergency Panel

19. As a result of the comments by the WASPA monitor an emergency panel hearing was

convenedon the 09 September 208 consider the above msdr.

20. The emergency panetade the following findingéplease see Annexuis:

20.1. There was prima facie evideno&breaches of clauses 4.1.2, 11.1.1 and

11.1.2 of the WASP®BoC.

20.2. The panel felt that there was no need to consider the furtheraches
raised ly the Monitor (9.1.6 and 11.1.8), and deferreansideration of those

matters to the formal adjudication process
20.3. The Emergency Panel imposed the following sanctions:

20.3.1. dThe panel orders that the SP ensure that none of the promotional material

that is the sbject of complaint 7502 be distributed to the public after the date

of this ruling.

20.3.2. The panel orders that the SP take active steps to retrieve all copies of the
abovementioned promotional material from any distribution intermediaries to
which it has alredy been sent, and to prevent further promotional material

from entering the public domain.

20.3.3. The panel orders that the SP suspend the mechanism of entering the
competitions and the mechanism of subscribing to the services advertised in
the relevant promotioal material with immediate effect, pending the formal

review of this complaint.
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20.3.4. The panel prohibits the SP from initiating any new subscriptions in response

to this promotion, pending the formal review of this complaint.

20.3.5. The panel prohibits the SP fromryang any further charges on customers
who have already been added to subscription services as a result of responding

to these promotions, pending the formal review of this complaint.

20.3.6. The panel orders that an SMS notice must be issued to all competition
entrants (at the service provider's cost). This notification must inform entrants
that the competition has been ordered suspended by WASPA and must offer
customers a chance to request a refund or keep their entry in the competition

pending the outcome ohe formal complaints procedute.

21. It should be noted that the SP as defined in the Emergency Panel decision is defined as
the IP in this matter. It would appear that the Emergency Panel made an administrative
error in not indicating that TxtNation is theftmmation Provider (IP) in this complaint
while Sybase 365 is the Service Provider (SP) (it should be noted that both parties are
21 {t! YSYOSNRUOL® ¢Kdza |ff alyOiAaz2ya GKIFIG 6SNB

Emergency Panel, were in fact imposed oa IR in this adjudication.

S Response

22. After the S received th&mergency Pan&ulingit respondedon the 1" September
2009 by indicating that they had suspended the service offered by the IP and confirmed

that no further billing would take place

Fourth IP Response

23. After thelP received the Emergency Panel Ruling it respontthedugh its attorneys
Kritzingeron the 17" September 2009 asking for an extension of time to nfakéher
representations and thereafter delivered further correspondemmn the 18 September

2009, attached herewith as Annexure F.
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24.

25.

In its response the IP contended that there had been no bundling of a subscription
service with an entry into a competitigqim contravention of clause 11.1.2 of the CaC)
that:

24.1. The competion related to the right hand side block of Strike Gold

advertisement, while the promotion related to the left hand side block.

24.2. The difference between the subscription service and the competitiag w
highlighted on the bottom of the front pagd the Stike Gold advertisement in that
the separate sentences related to two different services. Thedestence
indicates.oFor full competition terms see back of the card or go to
www.strikegold.co.za ' YR (RK & S&3&3yY0S AYyRAOI GS& &{ dzo & ol
wondnn LISNI 6SS1¢

24.3. The wording in the terms and conditions of the competition and promotion
GOt SINITe¢ RAAGAYIAdziaKSa o0SGoSSy GKS LINRBY2G/
24.4, It is not possible to enter the competition by SM8ly by means of postal

mail. It is not possible to enter the subscription service by postal mail, only by SMS.

24.5. Clause 5 of the terms and conditions indicate that an entrant to the
O2YLISGAGAR2Y aYdzad LRad Fy StAgeds S SyaiNE Ol
0ST2NBE (KS Of2aAy3d RIFIGSeé 6KAOK AYRAOFGSA |
competition and the promotion.

24.6. CKS 62NR& doé& LINIFIAYI Ay SAGKSNE AYRAC

24.7. CKS 62NRE &4SyiSNI & hdabMaRiB live ComphtidiR2 [ & NA 1 S

indicated that a card was necessary to enter the competition.

Kritzinger also indicated that clause 11.1.1 of the CoC had not been contravened in that

the fact that the service was a subscription service was:

25.1. prominently indicated on the top rightand corner;

25.2. LYRAOFGSR o0& (GUKS ¢g2NRa aadzoaONRLIIA2Yy &St
corner;

25.3. Indicated in the definition section generally;

25.4. LYRAOFGSR Ay OfldzaSsy mMZoImp FYR Ay GKS |
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26. The above comments by Kritzinger were also seandisative that a customer would

not be misled as prohibited in terms of clause 4.1.2 of the CoC.

27. It was further indicated by Kritzinger that no evidence had been provided of a breach of

clause 11.18 or clause 9.1.6 of the CoC.

28. Kritzinger concluded by geiesting that the matter be expedited due to the financial

prejudice being suffered by its client.

Fifth IP Response

29. Notwithstanding considerable correspondence already provided to WASPA, the IP then

made a further submission through their attorneystbe 05" October 2009.

30. In this submission Kritzinger indicated that a two minute delay had been implemented
0SivsSSy (KS aosSt02YS YSaal3asSé¢ FyR G4KS ald2y il «

additional time to opt out should they not with to conclude tharisaction.

31. Additionally a change to the welcome message would be implemented which would

read as follows:

31.1. (FreeMsg) Welcome to mobiliee.co.za: Home of the latest mobile content

4 yr phone! Help? Call 0800980819. R30/week. Txt STOP anytime 2 optout.
32. Addtionally there would be updated Content Link message.

33. In addition it was indicated that an updated Customer Refund Form would be provided

to any customer who had not clicked on the link the Content Link message.

34. Kritzinger further submitted that the us&f the symbols in the scratch paraitl not
mislead a customer into believing that it has won a BMX Z4 and was merely a tool to
inform customers of the promotion and competition, and as such a reasonable person

would not be misled by this.

35. Kritizinger futher alleged that the Strike Gold advertisement was compliant with clause
8 of the Advertising Rules (AR) and that the opt out rate was less than 1%Sifiltes
Goldcards that had beemlistributed.

36. Finally Kritzinger indicated that clause 13.3.15 ef @oC indicates that all sanctions
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would be suspended if an appeal is lodged and accordingly wished WASPA to confirm

that these sanctions were indeed suspended pending the outcome of this adjudication

report.

Portions of the @de of Conduc(version7.4) considered:

37.4.1.2.Members must not knowingly disseminate information that is false or deceptive,

or that is likely to mislead by inaccuracy, ambiguity, exaggeration or omission.

38. 9.1.6.Competition services and promotional material must not:

(@useword &dzOK | & WgAYyQ 2N WLINAT SQ (2

offered to all or a

substantial majority of the participants;

(b) exaggerate the chance of winning a prize;

(c) suggest that winning a prize is a certainty;

(d) suggest that the party has alreaagn a prize and that by contacting the
promoter of the

competition, that the entrant will have definitely secured that prize.

39. 11.1.1.Promotional material for all subscription services must prominently and explicitly
ARSYUATFE (KS aAaSHBNDSDSHE PG & @6 a ONK DI IR E &

where a subscription is required to obtain any portion of a service, facility, or

information promoted in that material.

40. 11.1.2.Any request from a customer to join a subscription service must be an
indeperdent transaction, with the specific intention of subscribing to a service. A
request from a subscriber to join a subscription service may not be a request for a

specific content item and may not be an entry into a competition or quiz.

41.11.1.8.0nce a customr has subscribed to a subscription service, a notification message

must immediately be sent to the customer. This welcome message must be a clear
notification of the following information, and should not be mistaken for an advert or

marketing message:

(a) The name of the subscription service;
(b) The cost of the subscription service and the frequency of the charges;

(c) Clear and concise instructions for unsubscribing from the service;
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6RO ¢KS aSNBAOS LINRPGARSNDE (St SLIK2yS ydzyo SN

Portions of theAdvertising Rules version 2.8onsidered:

42. Clause &enerally.

Decision

43. This matter is governed by thy ASPACode of Conduct Versiatd due to the fact that
the alleged infringements occurredter 2009-06-17.

MULTIPLE SUBMISSIONS

44. As can be seen from the almeorrespondence the IP in this matter along with its client
Singtext made several submissions in order to defend this complaint. Reference to
clause 13 of the CoC does not provide a great deal of guidance as to when the time has
expired to make further dfamissions to the adjudicator in theatter. In the absence of
any specific indication relating to multiple submissions it appears to be appropriate to
consider some of the factors that should be dealt with by the adjudicator when
considering whether to adihmultiple submissions by either the complainant or the

defendant in an adjudication.

45. From a practical point of view it becomes progressively more difficult for an adjudicator
to deal with a matter when submissions are constantly flowing in as therssaysend
point at which no more submissions will be accepted. Indeed this create®wing goal

postE problem which is not in the interests of a swift resolution to the matter.

46. Cognisance must, however, also be had of the fact that there is oftenréhdsfa
submissions in WASPA adjudications, and the results of which are generally poorer due
to the lack of proper participation by the parties in the process. Parties should be
encouraged to participate fully in the process and as such multiple subnsdsyothe

parties could be condoned for this reason.

47. In this case cognisance has been made of every submissi@m that of an

independent third party to the procesgsin order to arrive at a decision. It should be
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stressed that this approach may not bppropriate for another adjudication and that
each adjudication should turn on its own facts when determining the admissibility of

multiple submissions.

EFFECT OF PRIOR LEGAL OPINION ON ADJUDICATION

48.

49.

In the instant case the IP in this matter took the lataty step of consulting a firm of
attorneys before launching its campaign. Notwithstanding anything contained in this
adjudication | wish to encourage this approach to the launching of campaigns as it
would, on average, result in advertising campaigns &ra more compliant with the

WASPA Code of Conduct.

However it should be indicated that the mere fact that the IP consulted a firm of
attorneys does not in any way absolve it from being found guilty of breaching the
WASPA Code of Conduct. At the mosbiplégal opinion can be seen as persuasive and
the fact that prior legal opinion was obtained would be a mitigating factor if the

adjudicator were to find that the Code of Conduct had indeed been breached.

INFORMATION NOT TO BE DECEPTIVE (4.1.2)

50.

51.

52.

53.

Clause 41..20f the CoGndicates that not only must the information be deceptive but
that the IP (or SP as the case may be) musknotwinglydisseminate deceptive

information. This clause thus requires the elemenindéntionallydeceiving customers.

In its sibmissions the IP indicated that it was at pains to ensure that there was a
distinction between the competition and the promotion. Kritzinger indicated several
factors that would have allowed the normal customer to understand that there were

two separate apects to the advertisemergnamely a promotion and a competition.

Before dealing with the specific aspects brought up by Kritzinger it is worthwhile to deal

with the overall impression provided by the Strike Gold campaign.

It comes as no surprise thte Emergency Panel found that the Strike Gold campaign
was likely to mislead customers. It was only with the assistance of the submissions as
well as a concerted investigation into the Strike Gold campaign that | was able to deduce

GKFG G§KS ( thebotiom af Ehéfist page ¥f the advertisement were
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54.

55.

56.

S7.

intended to be seen as separate and distifidte likelihood that an average customer
without access to these submissions who examines the Strike Gold campaign in a
cursory fashion without the benefdf legal training would be able to establish the
RAAUGAYOUA2Y 0SG6SSy GKS aGLINRBY2GA2YE¢ | YR

[estN
A
w

remote.

Turning to the specific factors as indicated by Kritzinger and Singtext it can be seen that

multiple factorsweréd SSy |a 06SAy3 AYRAOFGAGS (GKFG GKSNB
aSLINFGS YR RAAUGAYOUG FTNRY (GKS GO02YLISGAGAZ2YE
average customer that the sending of an SMS would subscribe the customer to the

subscription service bwould not enter him/her into the competitionThese factors are

apparent from clauses 9, 10, 11, 23, 24 of this adjudication.

LY Y& @AS¢ (GKS @radadf RAAGAYOGAZ2Y 0SisSSy (K
existence of two separate campaignsyh8 f @ | G LINBY2(dA2y ¢ YR | a0O?2
Moreover the fact that the boxes are both underneath pictures of the prizes to be won

in the competition does not provide a sufficient distinction between the campaign and

the promotion.Additionallythe combinationof the promotion and the campaign in the

reference to the terms and conditions and subscription services in a single paragraph at

the bottom of the campaign goes some way to continue this deception.

Moving to the terms and conditions as found on the bsicle of the Strike Gold

campaigrcard, it is immediately apparent that these terms and conditions are overly

complicated and difficult to understand. This aspect is illustrated by the-retation of
RSTAYAGAZ2Yya (2 SIHOK 20K3NARYOK 6IKSY NBENISSER Y
/| SN Ayte GKSasS GSN¥Ya yR O2yRAGAZ2YyA g2dzZ R T
of the Consumer Protection Act No. 682008,

Thus it seems likely that many customers would be deceived that the sending of an SMS
would entitle them to enter the competition. This conclusion is in no way affected by the
fact that the complaints received the IP are, apparently, less than 1% of the total cards
distributed’. While anecdotal evidence from Ms Knowleould tend to indicée that

the call centre service which is trumpeted by the IP is not as successful as it would claim,

it is specious to provide a statistic where complaints are measured according to the

%It should be noted that this Act is not yet in force.
4 See clause 34 above.
® See clause 18 above.
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58.

59.

60.

61.

number of the Strike Gold campaign cards distributed rather than tirelrer of
entrants into the Strike Gold campaign. Indeed a significant percentage of the Strike
Gold campaign cards could have been lost from the Citizen newspaper making the

statistic provided by the IP meaningless.

While | have concluded that the Stril&old campaign is deceptive | have not dealt with
the requirement that the IP must have been aware of this likelihood as is required by

clause 4.1.2 of the CoC.

In my opinion the IP in this matter did not knowingly deceive the customer in this matter

for the following reasons:

59.1. It obtained a prior legal opinion that assured the IP that the competition was

compliant with the WASPA CoC.

59.2. The entry mechanism to the promotion and the competition were by means
of two distinct mediums (SMS and postal mail) indiggthn intention to separate

the subscription services from the competition

59.3. The SMS confirmation mess&gacouraged the customer to mail in their

card to enter the competition.
As aresult | find that the IP has not breached clause 4.1.2 of the CoC.

The only aspect that remains to be dealt with is whether clause 4.1.2 of the CoC should
be amended by WASPA in order to deal with a situation where the WASPA member
should have known that its campaign was deceptive (objective test) rather than did in
fact krow that the campaign was deceptive (subjective test). In my opinion some
attention should be brought to bear on clause 4.1.2 of the CoC in order to include an

objective test for ambiguity and deception rather than a subjextest.

REQUIREMENTS OF COMREN SERVICES AND PROMOTIONS (9.1.6)

62.

63.

The IP contended that no evidence had been postulated that clause 9.1.6 of the CoC had

been produced by the WASPA monitor.

Whether or not this clause is found to be breached, this allegation is directly
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contradictedby the WASPA monitor indicating that clause 9.1.6 of the CoC was
breached in that it would appear that the sending of an SMS would entitle the customer

to claim a prize which was a certainty.

64. When considering the requirements of clause 9.1.6 it is cleatrthe drafters of the
WASPA Code of Conduct were concerned about the impression that was provided by the
WASPA member rather than the actual reality of the situation. This position is supported
08 UKS dzasS 2F (KS 62NR 4 AFRADA (IS ENI2INE SINU | (BIE Iy

65. In the circumstances it is important to consider the impression that has been created by

the IP in the Strike Gold campaign, rather than the actual reality.

66. As indicated above the Strike Gold campaign is deceptive. It appears @eanth
GSYUNI yie g2dA R 0SS tA1Ste G2 O2yaARSNI GKI G o:¢
would have already hawson a prize and thaby contacting the promoter of the

competition (the IP) he/she will have definitely secured a prize.

67. Moreover the StrikeéSold campaign also provides the impression that winning a prize

was a certainty as alleged by the WASPA monitor.

68. In fact the reality of the situation is quite different in that the sending of an SMS to the
NEt SOyl aK2NIO2RS g2did R y2INSYER 6 &i I NI & BF NI
him/her to a service where they would be entitled to a free week of being able to

download various content from the IP.

69. However notwithstanding the actual situation, the impression that is provided by the IP
is sufficiel 02 a&ddzaA3Sadée GKS oNBlIOKSa 2F OftldzaS oo

such clause 9.1.6 is hereby found to have been breached by the IP.

PROMINENTLY INDICATE SUBSCRIPTION SERVICER(thdse 8)

70. The IP in this matter alleged that it didopninently and explicitly indicate the existence
of asubscription service. This is evidencédvas submittedby the factors indicated in

clause25 above.

71.¢ KA & LIRaAGAZ2Y OFyy2i 0SS adzZJi2MNZE RapS MIEKSO2g f 2y |

® See clausd2.4above.
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72.

73.

74.

face of the card is in an extremely small font on the bottom right hand side of the face of
the card. The actual cost of the subscription service (30/week) is located on the top right
hand side of the card in a way that is visuallyssefe from the instructions to enter into

the subscription service which is found on the bottom left hand corner of the front page
of the Strike Gold campaign. In this regard reference is made to clause 8.2.2.2 of the AR
which indicates that the cost mube immediately below the unique access number.

While this requirement is met on the top right hand side of the Strike Gold campaign
even this visually separates the short code number from the cost of the subscription

service by placing a horizontal whited between the two texts.

2KAfS GKS Lt RAR LINRPGARS GKS O2ai 2F GKS adz:
lyR O2yRAGAZ2Y&E GSEG |G GKS o020G2Y 2F GKS {41
considered to be sufficiently prominent to inform customérat the service that was

being entered into was a subscription service.

In order to be clear the IP should have placed the subscription service cost immediately
below the instructions to SMS a code to 31982 (the box on the bottom left hand side)
and itshould have been part of the scratch parf@lirthermore the inclusion of this text
would further have gone some way to truly distinguish between the subscription

services (promotion) and the competition.

My conclusion that clause 11.1.1 of the CoC hasilimeached is reinforced by the

impression that is created by the IP that by sending an SMS to the shortcode indicated
GOKSNBAY O2yidlAyAy3a +y {a{ O2RS (GKS Odzad2YSNJI i
I LINAT SO0 FyR GKIG GKSB#tee s SNBE a/ 2y 3INF Gdzf | GA2Y:

BUNDLING GFUBSCRIPTION SERVIES)

75.

76.

The IP provided a number of factors that should be considered when determining
whether clause 11.1.2 had been breached. In order to ascertain whether this clause has
been breached it behoves us to cadey the various elements of clause 11.1.2 of the

CoC.

A request to join a subscription service mastnply with four requirements. It must be

76.1. An independent transaction;
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76.2. With the specific intention of subscribing to a service;
76.3. Which is not a request fa specific content item; and
76.4. Which is not an entry to a competition or quiz.

77. As a result of the fact that the competition could only be entered into by means of
posting a competition card by means of normal mail it is clear thafactq the request
to enter into the subscription services was a transaction independent of the
competition. Moreover there was no request for a specific content item nor would the

sending of an SMS entitle the customer to enter into the competition.

78. The only requirement thatemains to be met by the IP is whether the customer

intended to subscribe to a service.

79. For the reasons indicated abd\tée Strike Gold campaiga sufficiently deceptive to
allow the customer to be deceived that by sending an SMS Code to the shortcode
number it would be entitled to claim a prize, rather than enter into a subscription
ASNIBAOSD® ¢KAA O2yOfdzaAzy A& adzlllR2NISR o0& GKS
O2yRAGAZ2Yy&a0XT aOflAYE & O2y Jamdlaiadst NIH#MAEBES ¢ NI G KS|
be reiterated that while the IP clearly believed that boxes found at the bottom of the
Strike Gold campaign were visually distinct, this position cannot be supported. Indeed
the two boxes seem to be clearly linked to one another and it is only sétéous

investigation that the contrary can be established.

80. As a result the IP is hereby found to have breached clause 11.1.2 in that sufficient
subscribers would not have intended to subscribe to a service when sending an SMS to

0KS Lt Qa aK2NIO2RSo®

CONENT OF WELCOME MESSAGE (11.1.8)

81. The welcome message provided by the IP was a more difficult prokléai has
already been encountered before in terms of complaint 634t the purposes of this
adjudication it is accepted that the welcome message asigeavby the IP is correct
and is not the welcome message as indicated by the WASPA monitor. It is common
1y26f SRAIS (KIFIG GKS RStEAGSNE GAYS 2F {a{Q OFy)
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message could be delivered after content messages.

82.Cognisanceisalsol R 2F (KS Lt Q& todélayRksiméskagesfortWwo Al a aead

minutes after the Welcome message is delivered.

83. Looking at the content of the welcome message it was contended by the WASPA
monitor that the welcome message was clearly not compligot.the reasons indicated
above | have given the IP the benefit of the doubt and will consider the text of the forth

message providely Singtext in Annexure D, to wit

83.1. GOCNBSaado 2S8t02YS (2 az20AtS [AGSH w {01
BMWZ4maiyf & NJ OF NRH | St LK /Ftf nynndpynymdbdd woy

84. Once again it is useful to consider the various elements that are required by clause
11.1.8:

85. The natification message (Welcome Message) must:

85.1. Be sent immediately;

85.2. Not be mistaken for an adveor marketing message;

85.3. Clearly notify the name of the subscription service;

85.4. Clearly notify the cost and frequency of the subscription charge;

85.5. Clearly indicate how to unsubscribe;

85.6. t NEPGARS (GKS aSNIBAOS LINPJARSND&A (GStSLIK2Y

86. From the above examinatidhcan be concluded that the requirements of the the cost
and frequency of the subscription charge, the manner in which a customer can

unsubscribe and the telephone number of the IP have been provided.

87. The only remaining requiremesare that the welcomemessage cannot be mistaken for

an advert or marketing messagad the name of the service provider be provided

88. In their final submission Kritzinger indicated that the Welcome Message has been

unilaterally changed by the IP to read as follows:

88.1. d 6 C NB Seicani® to mdbildive.co.za: Home of the latest mobile content

" See claus@3and74above.
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4 yr phone! Help? Call 0800980819. R30/week. Txt STOP anytime 2 optout.

89. As regards the name it is significant that the IP in this matter unilaterally varied its
Welcome Message to refer to itf@smobile-live.co.za While this change in name to a
ULR is to be supported as it provides a further avenue for the customer to use when
searching for further information, no finding is hereby made that the original message

did not identify the servicgrovider of the subscription service.

90. As regards theequirementthat the message not be able to be mistaken for being a
marketing message, this not assisted by the fact that a clear marketing message is
Ay Of dzRSR Ay (KS ¢S 8RkeGold andenterddg £theyiéwy St &Y @
.a?z ¥%Bn YFAf® k@ NERIOSNNKHKSNE Aa y2 NBFSNByOS i
the welcome message notwithstanding the customer,iim$act, been subscribed to the

service.

91. This problem is further highlighted biget last submission by the®l this matter where
the welcome message has been unilaterally changed by the IP to exclude the marketing
message as indicated above. This action by the IP points to the fact that it too considers
the inclusion of the referereto the competition may obfuscate the fact that the

customer has been subscribed to a subscription service.

92. In the event clause 11.1. 8 is considered to be breached due to the fact that the
welcome message could be mistaken for a marketing mes3dgeise of the word
GadzoAONROSRE | YRKk2N) dadzodaONRLIGIAZ2Y ASNBAOSaé |
problem.

93. It should, however, be noted that the action taken by the IP to delay the further
messages by two minutes after the welcome message has been senelsang move
and to be commended. For this reason and the inherent lack of predictability of SMS

delivery the IP is not found to have breached clause 11.1.8 of the CoC in that it did not

send the welcome message immediately.

ABILITY TO APPEAL EMERGEMNEY. BECISION

94. In its final submission Kritzinger indicated that it intended to approach the High Court of

8 See Annexure G.
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South Africa if the WASPA secretariat failed to confirm that an Emergency Panel decision

was suspended pending the outcome of this adjudication.

95. Kritznger based this submission on clatee 13.3.12 F (KS / 2/ & ¢Sttt | a
l RYAYAAGNI GAGS [6 LINRYOALX Sat o

96. For the reasons set out below this contention cannot be supported and indeed would

lead to a logical paradox should it be held that tlaatention was correct.

97. The emergency panel procedure is designed as an interim and urgent measure in order
to restrict ongoing harm pending the outcome of an adjudicatidnlike the appeal
process, amdjudication naturally follows the Emergency Panelgadure and is not
NBfAFIYG 2y GKS 21 {t! YSYoSNRna StSOGAz2y G2 I LI

98. If an Emergency Panel Decision (wHinbte is taken by a majority vote of three
adjudicators as opposed to this adjudication which is provided by a single adjudicator)
were to be able to be suspended pending an adjudication, the purpose of the Emergency

Panel would essentially be lost and it would be without purpose.

99. Referring back to clause 13.3.15 of the CoC it is clear that it is the adjudication and not
the Emergeng Paneldecision thais able to be appealed. This is ably supported by the
IR 2F GKS

oA

$2NRA& d&! R2dzZRAOF G2NDa wSLRNIE¢ Ayal

itself.

100. South African law recognises this principle in the form ohgrim interdict which
is not capable of being appealed (if the interdict is granted) pending the outcome of the
final hearing. This concept was confirmedgwling J insmail v Keshavjee 1957 (1) SA
684 (Twhere the following was noted®878H:

100.1. G2 KSy &adzOK I yitedithedisSiiNdamedpiation & a geNding
action or application. The interdict is intended to remain in force until judgment is
given in such action or application. When that stage has been reached the issues
have been determined on evidence which migéll disclose that the temporary
interdict should not have been granted at all. | think it would be most inconvenient if
a litigant, by merely noting an appeal, could in effect, revive an interdict founded on
0KS ySOSaalNARf& AyO2YLX SGS GASg 2F GKS T Oi

101. Further support for the position that an interimterdict that is granteds not

appealable can be found in the Law of South Africa (LAWSA) Volume 11 at 428.
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102. In addition it should be noted that it would certainly be arguable whether any action
takenbyKS 9YSNRASyOe tlySt ¢g2dAR ljdzr t AF& | &
Promotion of Administrative Justice Act No. 3 of 2000 and thus be subject to review or
appeal by this piece of legislation. WAS®A Voluntary organisation that was created to
help regulate the Wireless Application Service Providers industry and the IP in this
matter voluntarily joined this organisation and in joining agreed to abide by the WASPA

Code of Conduct as revised from time to time.

103. Moreover this same Act requires thdt mternal proceedings be exhausted before
launching legal process in terms of the said Act, something which clearly has not

occurred in this matter.

104. As aresult | conclude that an appeal of an Emergency Panel decision is not
permissible in terms of theWASPA Code of Conduct clause 13.3.15 and furthermore the
contention that an Emergency Panel Rulinghich is the equivalent to an interim

interdict ¢ is able to be appealed is bad in law.

Mitigation/Aggravation
AGGRAVATION
105. Inaggravatiorof the circum$ances

105.1. The Strike Gold campaign was clearly provided to a large number of people
by means of the Citizen newspaper and thus any breaches of the CoC would be

exacerbated the number of recipients.

105.2. The Strike Gold campaign has received negative publicityaarsuch has
brought the industry into disrepute.

MITIGATION
106. Inmitigation of the circumstances:

106.1. The IFhas made amctiveeffort to communicate with WASPA regarding

these mattersand to ceoperate with WASPA

106.2. TheSP hasemoved the offendingerviceasrequired by the Emergency

Panel and it remains removed, at a financial cost to the IP;
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106.3. The IP has proposed an alternative service in an effort to be compliant with
the WASPA code.

106.4. The IP obtained prior legal opinion which concluded that the service dferi

would not contravene the WASPA Code of Conduct.

106.5. The IP in this matter has not been found guilty of breaching the clauses

indicated above on a previous occasion.

Sanction Imposed

107. It should be stated up front that | belietkat the Strike Gold campgn should not
have been flighted and that the IP in this matter was incorrectly advised by Kritzinger.
Various mitigating circumstances as well as aggravating circumstances as indicated
above have been taken into account when considering the sanctionfose, but as
indicated above, merely obtaining legal opinion prior to flighting a campaign does not in
any way guarantee that the campaign does in fact comply with the necessary rules of
the CoC, but rather would normally increase the chances that tinifd be compliant

with the process.
108. Inthe event impose thefollowing sanction®n the IP in this matter

108.1. The order by the Emergency Panel that tReesnsure that none of the
promotional material be distributed to the public after the 09 September 2809

confirmed.

108.2. The orderby the Emergency Panidlat the IP take active steps to retrieve all
copies of the abowenentioned promotional material from any distribution
intermediaries to which it has already been sent, and to prevent further

promotional maerial from entering thepublic domain is confirmed.

108.3. The order by the Emergency Panel that the IP suspend the mechanism of
entering the competitions and the mechanism of subscribing to the services

advertised in the relevant promotional material withnmediateeffectis confirmed

108.4. ThelP is hereby directed to send a secd@MS notice to all subscribers to the
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4dz0 A ONR LII A 2y 3 S Niak w8 brouji B thig 4eNiBe5s2nieans v ¢ 0
of the Strike Gold campaigt its own costhat the Strike Golccampaigrhas been
permanentlysuspended andhust offer the subscribers a chance to request a

refund. In the event that the IP cannot determine whether a subscriber subscribed

to the subscription service as a result of the Strike Gold campaign or noE ike |

directed to offerall subscribers a chance to request a refund

108.5. The IP is hereby directed to send an SMS notice to all entrants to the
O2YLISGAGAZ2Y O0U0UKS aO02YLISGAGA2yeé0 GKFG GKS
thisruling by the WASPA adjudicatand furthermore that no prizes will be
awarded. As entry into the competition was by means of normal post and was
otherwise free, the fees incurred by entranteme negligible and as the B not
requiredto refund competition entrants. It should be natehat his particular order
is at odds with the Emergency Panel decisidrere it was decided that
competition entrants could be refunded. Once again the lack of any fee in entering

the competition makes this order by the Emergency Panel impossible terimepi.

108.6. Bearing in mind the financial loss already suffered by ttentPthe mitigating
factorsindicatedabove the IPis directed to pay a fine of RDD0.00 for the breach

of the clauses indicated above

108.7. The WASPA Secretariat is ordered to bring this adjudication to the attention of
the SP irthis matter.

108.8. The orders as contained in claudé¥8.1, 108.2and 108.3are hereby not

suspended pending appeal of this adjudication.

Appeal

Please note that should thi® wish to appeal this decision it must inform the secretariat of
this within five working days of this decision in termsse€tion13.3.14 of the WASPACode

of Conduct versio.4.
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Annexure A

PLEASHOTE THAT SOME IDENTIFYING PERSONAL INFORMATION HAS BEEN REMOVED BY
THE ADJUDICATOR DUE TO THE FACT THAT THIS ADJUDICATION WILL BE PUBLICLY
AVAILABLE.

PLEASE NOTE THAT SOME ANNEXURES HAVE BEEN VARIED BY THE ADJUDICATOR AS THE
FORMAT IN WHICH THE ANNEXSJDRERE RECEIVED WAS NOT ABLE TO BE REPRODUCED
IN THIS ADJUDICATION IN A WAY THAT WAS IDENTICAL TO THE ORIGINAL.

EMERGENCY PANEL

SERVICE PROVIDER: SYBASE

DATE: 1 SEPTEMBER 2009

SHORT CODE: 31982

MEDIA: The Citizen in Jhb, 28 August 2009

BREACH:

11.1.2. Ay request from a customer to join a subscription service must be an independent
transaction, with the specific intention of subscribing to a service. A request from a
subscriber to join a subscription service may not be a request for a specific contardritg
may not be an entry into a competition or quiz.

Description of complaint:

The leaflet below was inserted into the Citizen newspaper in Johannesburg on 28 August
2009. The promotion is a competition entry, but is directly connected to entering a
subscription service. The reader is requested to sms a code to 31982, and in doing so, is
automatically subscribed to a R30/week subscription service.

This is in clear violation of the Code!

Requirements:

EMERGENCY PANEL TO BE ARRANGED.

Service Provider torpvide the intended media schedule to WASPA urgently.

All inserts to be withdrawn from all intended media.

lff adzoaONROSNAER (2 UGUKAA adzowaONRLIIA2Y &ASNIBAOS
stopped with immediate effect.
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HUGE PRIZES TO BE WON!
Your chance to win:

Plus: 20 extra chances to win 52°Plasma,
iPhone, Nintendo Wi, PiayStation3, Dall Laptop, B
in this Mobile Live competlllon :

MATCH ANY 3 AND STRIKEGOLD'

For full competition terms s
billed at RS0/

f card or go to www.strikegold.co.za. Subscription service
ex.Customer support call Toll Frae D200-980819
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=i your aetails to Strike Gold in the Mobile Live Competition.

First Name: Last Name:
] Address;

Mobile Number:

By pariaking in eilher the Sirike Gold promation and/or competition you agree (o ba bound by terms and
conditions that apply. Full details are available on the pramotion al www maoblle-iive.co,za and the
competilion at vovw sirilkegold.co.za. Such terms and conditions are o be considered incorporated
hersin.
Definitions “compatitian “means the award to Gold: "Eligibie Entry Card” means of 7,348,000 Strike Gold
scralch cards, those with scratched off panels revealing 3 identical symbals; *Entrant” means any mabile
phane subscriber subscribing In terms of this promotion andlar enlering the competition; *Major Sirke”
means iha item as described In clause 11; ‘Prospecior's Gold” means one af 20 ltems as described in
clause 10; "Promoteris Singtext Pte Limited, 3 mobile content subscription service provider ragistered in
Singapore; ‘promation” means the bengfit of Redemption Gold: “Redemplion Gold” means as described
in clause 9; *Gold” means (as applicable) Redemption Gold, Prospecier's Gold or Major Sirke; “Gold
Code” means the SMS Code to ba zent to the Promater in terms of clause 1; "Service” means ihe
Promoter's mobile content subscription service.
Promotion Campaign and Competition
| 1. Entry lothe promation andfor compelition requires an Eliginle Entry Card. Entry s by sending an SMS
(at standard SMS rate) containing the unique Gold Code to 31982 for he promotion and/or by sending
the Eligible Entry Card to the address noted in clause 15 for the compelition.
- Each Entrant lo the promation by SMS is entilled to Redemption Gold.
. Unless subscribed o the Service, by the sending of the initial SMS all Entrants will automatically
subscribe to the Service atacostof R 30 parweek.
- Any Enlrant may partake in the promotion andior In the competition lor Prospecior's Gold but anly
| Entrants 1o the competition with a valid driver's Bcence will be awardad Major Strike.
- Tobe eligible for Prospector's Gold and Major Strike an Entrant must postan Eligible Entry Card lo the
address noted In clause 15 belore closing dale.
. Entry lo the competition is restricted to one Eligible Entry Card per person.
. The competition and promotion ciosing date is 26/02/2010 and any entries received thereafter will be
rejected.
8. The draw for Prospector's Goid and Major Striks will be made on 12/03/2010 and winners conlacled
by SMS thereafter.
Prizes
9. Redemption Gold consists of one additional week free Service which must be redesmad within a week
of receiving the nolifying SMS.
10.Praspecior's Gold constilutes ane of: 4x52" Plasma Televisions (value R97,608); 4xApple Iphones &
lunes credil (vaiue R33,696); 4xScny Playstation 3 plus game (value R26,032); 4xNinlenda Wii
{value R17,116}; 4xDell Mini 9 Laptops (value R15,600).
11. Major Strike conslitutes 1x2009 BMW Z4 Raadater {value R506,500).
12.The Promoter reserves the right lo replace Gotd wilhaut notice with any item of similar commercial
value for any reason whalsoaver,
73.Any use costs of Gold ars foran Enfrant's own account,
Limitation of Liability
14l the Promoter is required by Lha relevant authorities under applicable legislation to aiter any aspecis
of this campaign or to terminate it, the Promoter shall have the right to terminate it ar parts thereol with
immediate effect and without notice of such termination. In such event all Enlrants hereby walve any
rights that they may have against the Promoter and heraby acknowfedge that they shall have no
recourse of claim of any nalure whalscever against the Promoter, its associate companies, its agents,
ils contractors andlor its sponsors.,
General
15.To oplout of all Service or services Entrants send an SMS with the word ‘STOP'to 31982, The address
for all comaspondence including Major Gold enteants is: Strike Gold, Expat Mail Suite 195, P.O. Box
664, Ruimelg, 1732, South Africa.

B oW

N o
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Annexure B

Kritzinger and Company Incorporated reg no 1999/004180/21
Director: K M Kritzinger Practising consultants: D R Mitchell W T du Toit D Polovin
Associates: M Zumpt A Morris-Davies B E Bolters

KRITZINGER & CO

ATTORNEYS A NOTARIES A CONVEYANCERS
5th Floor, 33 Church Street, Cape Town
P O Box 5407, Cape Town, 8000
Docex 83, Cape Town
Republic of South Africa
Telephone 426-0600
Facsimile 426-0606
National code: (021)
International code: +2721
14 July 2009
Our reference: M Zumpt
His e-mail: [removed by adjudicator]
Your ref:
TXTNATION PTY LTD
ATTENTION : MICHAEL WHELAN - DIRECTOR
BY E-MAIL: [removed by adjudicator]
[removed by adjudicator]

Dear Sirs
SINGTEXT PTE LIMITED PROMOTIONAL CAMPAIGN IN ASSCIATION WITH
TXTNATION LIMITED

We have been requested to provide you with our opinion on the intended promotional
campaign satisfying local legislative requirements.

Singtext Pte intends to conduct a promotional
Gol do, in South Africa in form of scratch card
users the opportunity to subscribe to its Mobile Live services, thereby taking up a

promational offer. In conjunction herewith or in the alternative, a holder of a qualifying

card may enter the competition run in associating with the promotion.

In terms of the applicable legislation, we accordingly advise as follows:
1. The Strike Gold competition may only be conducted as a promotional
competition in terms of the Lotteries Act No. 57 of 1997.

2. The Strike Gold competition is not unlawful insofar as:

a. partaking therein does not require payment of a consideration in
excess of the price normally paid for the Mobile Live Services and is
the only consideration payable;

b. participating in the competition is not the only inducement to a person
to purchase alternatively subscribe to the Mobile Live Services on

offer;

3. The competition is being conducted in accordance with the prescribed
regulations in terms of the applicable Act insofar as:

a. Participation in the promotion and competition is open to all persons
provided that the main prize will only be awarded to a person with a
valid driverodés |l icence.
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b. The nature of the prizes are such that:

i. they can inter alia be lawfully possessed;

ii. are not substantially similar to prizes offered or awarded by the
National Lottery;

iii. do not require further payments or fees to collect;

iv. do not require inter alia license, consent or authorization save
as set-out in the terms and conditions;

c. The rules of the competition relating to the manner and date of
announcing the winners will be advertised on the relevant website.

4. The right to participate in the competition is not subject to partaking in the
promotion or subscribing to the Mobile Live Services.

5. The Strike Gold competition is in terms of the Wireless Application Service
Providersd Associationds Code of Conduct
a. In terms of section 9 of the WAPSA codes:

i. The promotion displays the full cost to subscribe but no cost is

incurred to enter the competition;

ii. The promotional material, being the applicable website,

contains the details of how the competition works;

ii. The card, as promotional material, reflects the required

competition information and additional information detail is

available on request from the applicable websites.

b. In terms of section 11 of the WAPSA codes:

i. the promotional material identifies the subscription service

separately from the competition;

ii. the taking up of the subscription service is the only transaction

conducted in consequence of the promotional campaign and is

therefore independent thereof.

Upon consideration of the above-mentioned and our instructions in this regard, we
consider and submit that the intended promotional campaign and competition not to
be unlawful in terms of the applicable legislation.

Yours faithfully

KRITZINGER & CO

Per. M. Zumpt
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Annexure C

AUSTRALIAN OFFICE
®P® Phone - 61 (0)7 3848 3351
Gy W Fax . 61(0)7 3846 3352
d °® E-mail : accounts@singtxt.com

SINGTEXT PTE. LTD. Reg : 200802037W

50 RAFFLES PLACE
#15-05/06
SINGAPORE LAND TOWER

3" of September 2009

Dear Mr Wheelan

RE: Breach Notice from WASPA 1/09/09 for Mobile Live

Thank you for forwarding the attached correspondence to us. We note that you have already forwarded
the Legal Advice from Kritzinger and Co Solicitors to WASPA and this additional information may already
be a moot point.

However, Singtext is a Global Content Provider through amongst others its Mobile Live Brand and it is
important to us that we foster a friendly and professional relationship with regulatory bodies, suppliers,
manufacturers, consultants and advertising agencies in the countries we do business.

Our organization has spent the last 6 months developing the Strike Gold Competition with Mabile-
live.co.za to suit the South African Market. During this process we have invested close to R 2,000,000 in
development costs Including working with local law firms in relation to the Advertising Guidelines,
WASPA Guidelines, Lotteries Act 1997 and the Western Cape Gambling and Racing Act 1996.

We have committed to spending with local South African manufactures and suppliers at least another
R 5,000,000 to R 6,000,000 to promote our content services, not counting another R 1,000,000 in the
current competition prize pool.

We would like to stress that we are aware of the Scratch Card fiasco by Star Promotions and Clarion
Marketing, releasing similar advertising material to our own and this did concern us greatly, which is
why we had our design as well as Terms and Conditions opinioned by a local South African law firm to
ensure compliance. We take great care in the countries we operate, to ensure no assumptions are made
when preparing our advertising material as well as being mindful of local laws.

As a result we are well aware of our obligation in relation to section 11.1.2 and the competition has
been kept separate to the promotion in a number of clear and concise ways;

1. There are two boxes on the front of the card, the left box is to enter the promotion. To do so one
texts the code to the shortcode and receives a two for one mobile content pack, this is described in the
box as the Redemption Gold “PROMOTION". This does not automatically enter you in the competition.
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2. The right box is the competition and again is referred to as the “"COMPETITION" in the box. To enter
the competition you do not need to join the promotion, but simply mail the card to the letterbox
detailed on the back of the card. This is also where you are again prompted to “enter your details to
enter the competition” at the very top of the card.

To ensure minimum confusion we have not only created two very separate entry mechanisms but
compartmentalized them by putting them in two distinct boxes. In addition to this the terms on the back
of the card also explain in detail how the promotion and the competition are separate and distinct,
please refer to the first paragraphs of the card and Point 9 “Prizes” in BOLD print.

This advertising material was designed to comply with ALL of the relevant WASPA guidelines including
section 11.1.2. This is why any one can enter the competition by mailing in the card without having to
participate in the promotion, To promote the competition we do encourage via the welcome message
flow “not to forget to mail in your card to enter the competition” as we are committed to giving away all
prizes to promote our global brand.

But as you are also aware, we have gone way beyond even just this and put the competition website
and the mobile live website as well as the toll free number on the Advertising Material, to ensure there
are additional 24 hour access points for any would be participant to get more information. We have
logged all calls to ensure we are giving excellent customer support and can confirm that complaints have
been almost non-existent.

We look forward to an honest and open working relationship in South Africa with TXT Nation and

WASPA, as well as the existing suppliers and service providers and hope this eliminates any concerns
raised in the breach.

Yours sincerely

/

Lee Foxos S al Content Manager

¥,
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Annexure D

— AUSTRALIAN OFFICE
@ D G e v Phone : 61 (0)7 3846 3351
® be . ’ Fax . 61(0)7 3846 3352
‘ ' . E~mall : accounts@singtxt.com

SINGTEXT PTE. LTD. Reg : 200802037W

50 RAFFLES PLACE
#15-05/06
SINGAPORE LAND TOWER

7" of September 2009

Attn: Ms Lorraine Hartzer

RE: Second Breach Notice for Mobile Live Ref, 7502

Thank you for your above mentioned correspondence, raising the lssue by Ms llonka Gray (Media
Monitor) that the “Welcome MSG" was non-compliant and in breach of the code.

The Mobile Live welcome message flow is as follows:
Free welcome message;

(FreeMsg) Weilcome to Mobile Live! 2 Strike Gold and enter draw 4 the new BMW Z4 mail in yr card!
Help? Call 0800980819. R30/week. Txt STOP 2 optout

Free reply message for mobile live content packs;

(FreeMsg) Congratulations! Click 2 claim ur MobileLive content:
httpy//minzawap. tv/minz1/XKKXMMgM31  Mail in ur card 2 enter draw 4 the BMW Z4

R30 billed message (on join):

Mobile Live: Don't forget! You're entitled to the LATEST RINGTONES & GAMES! Click 2 update ur phone
with the hottest stuff: http://minz. awap tv/minzl/XKKXMMgh3 1

This message flow has been approved by the carriers and by our aggregator, If by chance Ms Gray
received these in a different order than stated above, this would be completely out of our control; we can
confirm that our message sending protocols are in compliance with Txt Nation and that Ms Gray would
still have received all messages within a time difference of less than a second.
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In fact our Welcome Message complies with section 11.1.8 a3 it does mention the following:

1. The name of the subscription service;

1. The cost of the subscription service and the frequency of the charges;
3. Clear and concise instructions for unsubscribing from the service;

4. The service provider's customer support (24 hour) telephone number

I Ms Gray would be 0 kind as 1o supply the mobile number used for testing we would be more than
happy to provide our message logs and also request that Txt Nation provide their logs for independent
verification,

In regard to our campaign now having breached section 4.1.2 of the code of conduct we must stress that
we are not looking to enter into an adversarial debate about & perceived and subjective Interpretation of
the code.

To this end we have obtained professional legal advice to ensure our compliance with sections 4.1.2 and
9.1.6 of the code of conduct and understand you are already in possession of the legal opinion on which
our campaign was based. We would welcome the opportunity to work with WASPA on our future
campaigns If this will make for a better and more transparent warking relationship.

All our advertising materials clearly display the Mobile Live and Strike Gold websites for both the
competition and the promaotion, 1o give round the clock access for any potential participant to better
inform themselves. In addition to this we have a fully Integrated customer support line being operated
and manned 24 hours per day, not just during business hours.

Current download statistics indicate that our subscribers have on average visited and downloaded
content on three separate occasions between the 28™ of August and the 5™ of September,

This in itself should be evidence enough that Singtext is not In the business of deceiving or misleading its
customers and that its customers are fully aware and actively utilising the Mobile Live content service,

We hope that this puts to rest any and all concerns in regards to any further potential breaches of the
WASPA Code of Conduct. As mentioned before we want ta work with WASPA in a friendly and
transparent relationship and have gone to great fengths to ensure we operate responsibly while still
creating exciting and entertaining marketing campaigns.

We have passed all correspondence to Kritzinger Solicitors and have advised our representative Mr M
zuranoIfmmwyhnhummwulnquimasmdonmmmmmwdimwnmom
mnweamcmmydlspoubnmundnbledmsum

Yours sincerely

Lee Foxdn~Global Content Manager

{
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Annexure E

Emergency Procedure Notice (2609-09)

On 200909-09, the WASPA 8eetariat invoked the emergency procedure
set out in section 13.7 of the WASPA Code of Conduct. Consequently, an
emergency panel consisting of three panelists was convened to review
these complaints.

Versions 7.4 of the WASPA Code of Conduct was congdiligrine panel
reviewing these complaints. This notice is effective as of 23939.

Complaint 7502: Strike Gold scratch card/txtNation Ltd

Complaint 7502 was lodged by the WASPA Monitor and relates
a "Strike Gold" scratch card promotion. The service provider
for this service is txtNation Ltd (operating through aggregator
Sybase 365).

After reviewing the available information for this complaint,

the emergency panel concluded that there is primeidézevidence
of breaches of clauses 4.1.2, 11.1.1 and 11.1.2 of the WASPA
Code of Conduct.

It was noted that the terms and conditions printed on the scratch
card seem to confirm a breach of clause 11.1.2: "all Entrants will
automatically subscribe to th8ervice at a cost of R30 per week".

The panel felt that there was no need to consider the further
breaches raised by the Monitor (9.1.6 and 11.1.8), and deferred
consideration of those matters to the formal adjudication process.

Consequently:

1. The panl orders that the SP ensure that none of the promotional
material that is the subject of complaint 7502 be distributed to
the public after the date of this ruling.

2. The panel orders that the SP take active steps to retrieve all
copies of tke abovementioned promotional material from any
distribution intermediaries to which it has already been sent,
and to prevent further promotional material from entering the
public domain.
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3. The panel orders that the SP suspend the mechanismtering
the competitions and the mechanism of subscribing to the services
advertised in the relevant promotional material with immediate
effect, pending the formal review of this complaint.

4. The panel prohibits the SP from initiating aeyv subscriptions
in response to this promotion, pending the formal review of this
complaint.

5. The panel prohibits the SP from levying any further charges on
customers who have already been added to subscription services
as a result ofegsponding to these promotions, pending the formal
review of this complaint.

6. The panel orders that an SMS notice must be issued to all
competition entrants (at the service provider's cost). This
notification must inform entrants that the copetition has
been ordered suspended by WASPA and must offer customers a
chance to request a refund or keep their entry in the competition
pending the outcome of the formal complaints procedure.

The panel requests that the WASPA Secretariagé@itp the adjudication
of this complaint.

---end---
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