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  REPORT OF THE ADJUDICATOR  
 
WASPA Member (SP): Sybase 365 

Information Provider (IP): Txtnation 

Service Type: Subscription 

Source of Complaints: WASPA Monitor 

Complaint Number: 7502 

Code of Conduct Version (CoC): Code of Conduct 7.4 

Advertising Rules Version (AR): Advertising Rules 2.3 

Date of Adjudication: 09 October 2009 

 
 
Complaint  

1.  On the 01 September 2009 the WASPA monitor flagged a promotion by the IP in this 

matter whereby the IP provided an advertisement in the Citizen newspaper which 

purported to automatically subscribe a customer. The monitor identified a prima facie 

breach of the WASPA Code of Conduct 7.4 (CoC) clause11.1.2. The WASPA Monitor 

recommended that the matter be put before a WASPA emergency panel and provided a 

report (attached hereto as Annexure A).   

 

 

IP Response 

2. The IP then responded to the request for further information by indicating that it had 

ŎƻƳƳƛǎǎƛƻƴŜŘ ŀ ǊŜǾƛŜǿ ƻŦ ǘƘŜ ŎŀƳǇŀƛƎƴ ōȅ ŀ άƭŜƎŀƭ ǘŜŀƳέ ǿƘƛŎƘ ƘŀŘΣ ƛƴ ǘǳǊƴΣ ŀǇǇǊƻǾŜŘ 

the campaign.  

3. The opinion by M Zumpt of the law firm of Kritzinger and Co όƘŜǊŜŀŦǘŜǊ άYǊƛǘȊƛƴƎŜǊέύ was 
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duly provided to the WASPA secretariat and is attached herewith as Annexure B1. The 

opinion was drafted on the 14th July 2009 and clearly predates the actual advertisement 

in the Citizen Newspaper as indicated above which was flighted on the 28th August 2009.  

4. Within the opinion Kritzinger indicated ǘƘŀǘ ǘƘŜ ǇǊƻƳƻǘƛƻƴŀƭ ŎŀƳǇŀƛƎƴ ƪƴƻǿƴ ŀǎ ά{ǘǊƛƪŜ 

DƻƭŘέ όƘŜǊŜƛƴŀŦǘŜǊ ǊŜŦŜǊǊŜŘ ǘƻ ŀǎ ǘƘŜ ά{ǘǊƛƪŜ DƻƭŘ ŎŀƳǇŀƛƎƴέύ ǿŀǎ ƴƻǘ ǳƴƭŀǿŦǳƭ ƛƴ ǘŜǊƳǎ 

of the Lotteries Act No. 57 of 1997 for various reasons.  

5. The opinion also indicated that the Strike Gold campaign was did not contravene the 

WASPA Code of Conduct in that: 

5.1. άi. The promotion displays the full cost to subscribe but no cost is incurred to enter 

the competition; 

5.2. ii. The promotional material, being the applicable website, contains the details of 

how the competition works; 

5.3. iii. The card, as promotional material, reflects the required competition information 

and additional information detail is available on request from the applicable 

websites. 

5.4. b. In terms of section 11 of the WAPSA codes: 

5.5. i. the promotional material identifies the subscription service separately from the 

competition; 

5.6. ii. the taking up of the subscription service is the only transaction conducted in 

consequence of the promotional campaign and is therefore independent thereof.έ2 

 

WASPA Monitor Response 

6. The WASPA monitor responded by indicating that she did not feel that Kritzinger had 

advised the IP correctly and requested that an emergency panel be set up to deal with 

this matter on an urgent basis.  

 

                                                 
1
 Please note that many Annexures attached herewith are reproduced from PDF documents and as such are not 

identical to the original document provided to WASPA. However the text provided in the Annexures is identical to 
that provided to WASPA and as such no prejudice would be suffered by either party. Please note further that the 
original documents were used by the adjudicator for this adjudication.  
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Second IP Response 

7. The IP then reverted back to the WASPA secretariat with a response from its client, 

Singtext PTE. LTD. όƘŜǊŜƛƴŀŦǘŜǊ ά{ƛƴƎǘŜȄǘέύ ƛƴ ǘƘƛǎ ǊŜǎǇƻƴǎŜ  

8. In its response Singtext (presumably on behalf of the IP) indicated that it was aware of 

the problems with the campaign by Star Promotions and Clarion Marketing and as a 

result took a great deal of care to ensure that its promotions were compliant with local 

laws (including the WASPA CoC).  

9. {ƛƴƎǘŜȄǘ ŀƭǎƻ ƛƴŘƛŎŀǘŜŘ ǘƘŀǘ ƛǘ ŦŜƭǘ ǘƘŀǘ ǘƘŜ άŎƻƳǇŜǘƛǘƛƻƴέ ǿŀǎ ƪŜǇǘ ǎŜǇŀǊŀǘŜ ŦǊƻƳ ǘƘŜ 

άǇǊƻƳƻǘƛƻƴέ ƛƴ ǎŜǾŜǊŀƭ ŘƛŦŦŜǊŜƴǘ ǿŀȅǎΣ ǘƻ ǿƛǘΥ 

9.1.   ά¢ƘŜǊŜ ŀǊŜ ǘǿƻ ōƻȄŜǎ ƻƴ ǘƘŜ ŦǊƻƴǘ ƻŦ ǘƘŜ ŎŀǊŘΣ ǘƘŜ ƭŜŦǘ ōƻȄ ƛǎ ǘƻ ŜƴǘŜǊ ǘƘŜ ǇǊƻƳƻǘƛƻƴΦ 

To do so one texts the code to the shortcode and receives a two for one mobile 

ŎƻƴǘŜƴǘ ǇŀŎƪΣ ǘƘƛǎ ƛǎ ŘŜǎŎǊƛōŜŘ ƛƴ ǘƘŜ ōƻȄ ŀǎ ǘƘŜ wŜŘŜƳǇǘƛƻƴ DƻƭŘ άtwhah¢LhbέΦ 

This does not automatically enter you into the competition.  

9.2. The right box is the competition and again is referred to as ǘƘŜ ά/hat9¢L¢Lhbέ ƛƴ 

the box. To enter the competition you do not need to join the promotion, but simply 

mail the card to the letterbox detailed on the back of the card. This is also where you 

are again ǇǊƻƳǇǘŜŘ ǘƻ άŜƴǘŜǊ ȅƻǳǊ ŘŜǘŀƛƭǎ ǘƻ ŜƴǘŜǊ ƛƴǘƻ ǘƘŜ ŎƻƳǇŜǘƛǘƛƻƴέ ŀǘ ǘƘŜ ǾŜǊȅ 

top of the card.  

9.3. To ensure minimum confusion we have not only created two very separate entry 

mechanisms but compartmentalised them by putting them in two distinct boxes. In 

addition to this the terms on the back of thee card also explain in detail how the 

promotion and the competition are separate and distinct, please refer to the first 

ǇŀǊŀƎǊŀǇƘǎ ƻŦ ǘƘŜ ŎŀǊŘ ŀƴŘ tƻƛƴǘ ф άtǊƛȊŜǎέ ƛƴ .h[5 ǇǊƛƴǘΦ ό{ƛƴƎǘŜȄǘΩǎ ŜƳǇƘŀǎƛǎύ 

10. The response goes on to indicate that difference in the method of entry into the 

competition (post) versus that of the subscription (SMS) was emphasised by the 

welcome message, which encourages participants to mail in their card to enter into the 

competition.  

                                                                                                                                            
2
 In terms of page 2 of the said opinion.  
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11. Moreover Singtext stressed that it had 24 hour telephonic customer support, logged 

calls and few complaints from customers.  

 

 

Second WASPA Monitor Response 

12. The WASPA monitor responded by indicating that she maintained that the Strike Gold 

campaign breached the WASPA CoC. Additionally the WASPA monitor then pointed out 

that there appeared to be further breaches of the CoC, to wit: 

12.1. ¢ƘŜ {ǘǊƛƪŜ DƻƭŘ ŎŀƳǇŀƛƎƴ ǿŀǎ ǳƴŎƭŜŀǊ ƛƴ ǘƘŀǘ ƛǘ ǿƻǳƭŘ ŀǇǇŜŀǊ ǘƘŀǘ ōȅ {a{Ω ŀ 

number they would be entering the competition to win a prize when in fact they 

would be getting a week of something free (what exactly the prize was, was 

unclear) which would breach clause 4.1.2 of the CoC in that it would mislead by 

means of inaccuracy, ambiguity, exaggeration or omission; and 

12.2. The Strike Gold campaign breached clause 9.1.6 of the CoC in that it would 

appear that simply sending an SMS to the appropriate number would entitle them 

to claim a prize (i.e. indicate that winning a prize was a certainty).  

12.3. The Strike Gold campaign breached clause 11.1.8 of the CoC in that the 

welcome message provided to the WASPA monitor did not provide the required 

information. To this end the WASPA monitor provided the text of the welcome 

message received which read: 

12.4. (FREEMSG)Congratulations! Click 2 claim ur MobileLive content 

http://minz.awap.tv/mlnzl/iUWB24vrOg Mail your entry card 2 enter the draw 4 the 

BMW Z4 

 

Third IP Response 

13. The IP was then afforded a five day period to respond to the additional complaints laid 

by the WASPA monitor.  

14. The IP arranged for Singtext to respond to the additional charges, which it did as 

evidenced from Annexure D.  
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15. In its response Singtext (presumably on behalf of the IP) indicated that the message 

received was not the Welcome Message and furthermore that it cannot be responsible 

for the order in which the messages are delivered to the cusǘƻƳŜǊΩǎ ŎŜƭƭ ǇƘƻƴŜΦ Lƴ ŦŀŎǘΣ 

Singtext indicated, the Welcome Message was: 

15.1. (FreeMsg) Congratulations! Click 2 claim ur Mobilelive content: 

http://minxz.awap.tv/minz1/XKKMMgM31 Mail in ur card 2 enter draw 4 the BMW 

Z4 

And as such complied with clause 11.18.  

16. Singtext then offered to provide the message logs to prove their statement above, 

ǇǊƻǾƛŘŜŘ ǘƘŀǘ ǘƘŜȅ ǊŜŎŜƛǾŜŘ ǘƘŜ ²!{t! ƳƻƴƛǘƻǊΩǎ ŎŜƭƭ ǇƘƻƴŜ ƴǳƳōŜǊ ƛƴ ƻǊŘŜǊ ǘƻ ƻōǘŀƛƴ 

the correct logs.  

17. Finally Singtext reiterated its commitment to fair and transparent dealings with WASPA 

and its customers.  

 

Third party response 

18. On the 08th September 2009 Wendy Knowler, a well-known consumer rights activist and 

journalist, wrote to WASPA to indicate her displeasure with the Strike Gold campaign. As 

her email to WASPA is relatively short it will be reproduced here: 

18.1.  άSubject: RE: [WASPA.PR] FW: Response to Strike Gold competition 

 Well, I managed to figure out that it's Singtxt Pty Ltd. 

 Well, I think that (is) who it is, otherwise it's Mobile Live. 

 This is one of the problems with this whole system... so hard for the 

 consumer to figure out who the players are, and even harder to contact 

them. 

 I called the 0800 980 819 "customer care number". Oh what an experience. A 

 woman with an American accent answered, refused to tell me where she was, 

 refused to put me through to a manager, but did offer to take my details 

http://minxz.awap.tv/minz1/XKKMMgM31
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and  get someone to call me. I'm not holding my breath. 

 

 She must have said "I am not allowed to say" about eight times. 

 Didn't sound like she'd ever heard of Johannesburg before. 

 This is outrageous.έ 

 

 

Emergency Panel  

19. As a result of the comments by the WASPA monitor an emergency panel hearing was 

convened on the 09 September 2009 to consider the above matter.  

20. The emergency panel made the following findings (please see Annexure E): 

20.1. There was prima facie evidence of breaches of clauses 4.1.2, 11.1.1 and 

11.1.2 of the WASPA CoC.  

20.2. The panel felt that there was no need to consider the further breaches 

raised by the Monitor (9.1.6 and 11.1.8), and deferred consideration of those 

matters to the formal adjudication process. 

20.3. The Emergency Panel imposed the following sanctions: 

20.3.1. άThe panel orders that the SP ensure that none of the promotional material 

that is the subject of complaint 7502 be distributed to the public after the date 

of this ruling. 

20.3.2. The panel orders that the SP take active steps to retrieve all copies of the 

above-mentioned promotional material from any distribution intermediaries to 

which it has already been sent, and to prevent further promotional material 

from entering the public domain. 

20.3.3. The panel orders that the SP suspend the mechanism of entering the 

competitions and the mechanism of subscribing to the services advertised in 

the relevant promotional material with immediate effect, pending the formal 

review of this complaint. 
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20.3.4. The panel prohibits the SP from initiating any new subscriptions in response 

to this promotion, pending the formal review of this complaint. 

20.3.5. The panel prohibits the SP from levying any further charges on customers 

who have already been added to subscription services as a result of responding 

to these promotions, pending the formal review of this complaint. 

20.3.6. The panel orders that an SMS notice must be issued to all competition 

entrants (at the service provider's cost). This notification must inform entrants 

that the competition has been ordered suspended by WASPA and must offer 

customers a   chance to request a refund or keep their entry in the competition 

pending the outcome of the formal complaints procedure.έ 

21. It should be noted that the SP as defined in the Emergency Panel decision is defined as 

the IP in this matter. It would appear that the Emergency Panel made an administrative 

error in not indicating that TxtNation is the Information Provider (IP) in this complaint 

while Sybase 365 is the Service Provider (SP) (it should be noted that both parties are 

²!{t! ƳŜƳōŜǊǎύΦ ¢Ƙǳǎ ŀƭƭ ǎŀƴŎǘƛƻƴǎ ǘƘŀǘ ǿŜǊŜ ƻǎǘŜƴǎƛōƭȅ ƛƳǇƻǎŜŘ ƻƴ ǘƘŜ ά{tέ ōȅ ǘƘŜ 

Emergency Panel, were in fact imposed on the IP in this adjudication.  

 

 

SP Response 

22. After the SP received the Emergency Panel Ruling it responded on the 10th September 

2009 by indicating that they had suspended the service offered by the IP and confirmed 

that no further billing would take place. 

 

 

Fourth IP Response 

23. After the IP received the Emergency Panel Ruling it responded, through its attorneys 

Kritzinger, on the 17th September 2009 asking for an extension of time to make further 

representations and thereafter delivered further correspondence on the 18th September 

2009, attached herewith as Annexure F.   
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24. In its response the IP contended that there had been no bundling of a subscription 

service with an entry into a competition (in contravention of clause 11.1.2 of the CoC) in 

that: 

24.1. The competition related to the right hand side block of Strike Gold 

advertisement, while the promotion related to the left hand side block.  

24.2. The difference between the subscription service and the competition was 

highlighted on the bottom of the front page of the Strike Gold advertisement in that 

the separate sentences related to two different services. The first sentence 

indicates. άFor full competition terms see back of the card or go to 

www.strikegold.co.zaέ ŀƴŘ ǘƘŜ ǎŜŎƻƴŘ ǎŜƴǘŜƴŎŜ ƛƴŘƛŎŀǘŜǎ ά{ǳōǎŎǊƛǇǘƛƻƴ ōƛƭƭŜŘ ŀǘ 

wолΦлл ǇŜǊ ǿŜŜƪέΦ  

24.3. The wording in the terms and conditions of the competition and promotion 

άŎƭŜŀǊƭȅέ ŘƛǎǘƛƴƎǳƛǎƘŜǎ ōŜǘǿŜŜƴ ǘƘŜ ǇǊƻƳƻǘƛƻƴ ŀƴŘ ǘƘŜ ŎƻƳǇŜǘƛǘƛƻƴΦ  

24.4. It is not possible to enter the competition by SMS, only by means of postal 

mail. It is not possible to enter the subscription service by postal mail, only by SMS.  

24.5. Clause 5 of the terms and conditions indicate that an entrant to the 

ŎƻƳǇŜǘƛǘƛƻƴ άƳǳǎǘ Ǉƻǎǘ ŀƴ ŜƭƛƎƛōƭŜ ŜƴǘǊȅ ŎŀǊŘ ǘƻ ǘƘŜ ŀŘŘǊŜǎǎ ƴƻǘŜŘ ƛƴ Ŏƭŀuse 15 

ōŜŦƻǊŜ ǘƘŜ ŎƭƻǎƛƴƎ ŘŀǘŜέ ǿƘƛŎƘ ƛƴŘƛŎŀǘŜǎ ŀ ŎƭŜŀǊ ŘƛǎǘƛƴŎǘƛƻƴ ōŜǘǿŜŜƴ ǘƘŜ 

competition and the promotion.  

24.6. ¢ƘŜ ǿƻǊŘǎ άōȅ ǇŀǊǘŀƪƛƴƎ ƛƴ ŜƛǘƘŜǊέ ƛƴŘƛŎŀǘŜ ǘƘŀǘ ǘƘŜǊŜ ŀǊŜ ǘǿƻ ǎŜǊǾƛŎŜǎΦ  

24.7. ¢ƘŜ ǿƻǊŘǎ άŜƴǘŜǊ ȅƻǳǊ ŘŜǘŀƛƭǎ ǘƻ {ǘǊƛƪŜ DƻƭŘ ƛn the Mobile Live Competƛǘƛƻƴέ 

indicated that a card was necessary to enter the competition.  

25. Kritzinger also indicated that clause 11.1.1 of the CoC had not been contravened in that 

the fact that the service was a subscription service was: 

25.1.  prominently indicated on the top right hand corner; 

25.2. LƴŘƛŎŀǘŜŘ ōȅ ǘƘŜ ǿƻǊŘǎ άǎǳōǎŎǊƛǇǘƛƻƴ ǎŜǊǾƛŎŜέ ƛƴ ǘƘŜ ōƻǘǘƻƳ ǊƛƎƘǘ ƘŀƴŘ 

corner; 

25.3. Indicated in the definition section generally; 

25.4. LƴŘƛŎŀǘŜŘ ƛƴ ŎƭŀǳǎŜΣ мΣоΣмр ŀƴŘ ƛƴ ǘƘŜ ŘŜŦƛƴƛǘƛƻƴ ƻŦ άǎŜǊǾƛŎŜέΦ  

http://www.strikegold.co.za/
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26. The above comments by Kritzinger were also seen as indicative that a customer would 

not be misled as prohibited in terms of clause 4.1.2 of the CoC.  

27. It was further indicated by Kritzinger that no evidence had been provided of a breach of 

clause 11.18 or clause 9.1.6 of the CoC.  

28. Kritzinger concluded by requesting that the matter be expedited due to the financial 

prejudice being suffered by its client.  

 

 

Fifth IP Response 

29. Notwithstanding considerable correspondence already provided to WASPA, the IP then 

made a further submission through their attorneys on the 05th October 2009.  

30. In this submission Kritzinger indicated that a two minute delay had been implemented 

ōŜǘǿŜŜƴ ǘƘŜ άǿŜƭŎƻƳŜ ƳŜǎǎŀƎŜέ ŀƴŘ ǘƘŜ άŎƻƴǘŀŎǘ ƭƛƴƪ ƳŜǎǎŀƎŜέ ǘƻ ŀƭƭƻǿ ŎǳǎǘƻƳŜǊǎ 

additional time to opt out should they not with to conclude the transaction.  

31. Additionally a change to the welcome message would be implemented which would 

read as follows: 

31.1. (FreeMsg) Welcome to mobile-live.co.za: Home of the latest mobile content 

4 yr phone! Help? Call 0800980819. R30/week. Txt STOP anytime 2 optout. 

32. Additionally there would be updated Content Link message.  

33. In addition it was indicated that an updated Customer Refund Form would be provided 

to any customer who had not clicked on the link the Content Link message.  

34. Kritzinger further submitted that the use of the symbols in the scratch panel did not 

mislead a customer into believing that it has won a BMX Z4 and was merely a tool to 

inform customers of the promotion and competition, and as such a reasonable person 

would not be misled by this. 

35. Kritizinger further alleged that the Strike Gold advertisement was compliant with clause 

8 of the Advertising Rules (AR) and that the opt out rate was less than 1% of the Strike 

Gold cards that had been distributed.  

36. Finally Kritzinger indicated that clause 13.3.15 of the CoC indicates that all sanctions 
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would be suspended if an appeal is lodged and accordingly wished WASPA to confirm 

that these sanctions were indeed suspended pending the outcome of this adjudication 

report.  

 

Portions of the Code of Conduct (version 7.4) considered: 

37. 4.1.2. Members must not knowingly disseminate information that is false or deceptive, 

or that is likely to mislead by inaccuracy, ambiguity, exaggeration or omission. 

38. 9.1.6. Competition services and promotional material must not: 

(a) use wordǎ ǎǳŎƘ ŀǎ ΨǿƛƴΩ ƻǊ ΨǇǊƛȊŜΩ ǘƻ ŘŜǎŎǊƛōŜ ƛǘŜƳǎ ƛƴǘŜƴŘŜŘ ǘƻ ōŜ 

offered to all or a 

substantial majority of the participants; 

(b) exaggerate the chance of winning a prize; 

(c) suggest that winning a prize is a certainty; 

(d) suggest that the party has already won a prize and that by contacting the 

promoter of the 

competition, that the entrant will have definitely secured that prize. 

39. 11.1.1. Promotional material for all subscription services must prominently and explicitly 

ƛŘŜƴǘƛŦȅ ǘƘŜ ǎŜǊǾƛŎŜǎ ŀǎ άǎǳōǎŎǊƛǇǘƛƻƴ ǎŜǊǾƛŎŜǎέΦ ¢Ƙƛǎ ƛƴŎƭǳŘŜǎ ŀƴȅ ǇǊƻƳƻǘƛƻƴŀƭ ƳŀǘŜǊƛŀƭ 

where a subscription is required to obtain any portion of a service, facility, or 

information promoted in that material. 

40. 11.1.2. Any request from a customer to join a subscription service must be an 

independent transaction, with the specific intention of subscribing to a service. A 

request from a subscriber to join a subscription service may not be a request for a 

specific content item and may not be an entry into a competition or quiz. 

41. 11.1.8. Once a customer has subscribed to a subscription service, a notification message 

must immediately be sent to the customer. This welcome message must be a clear 

notification of the following information, and should not be mistaken for an advert or 

marketing message: 

(a) The name of the subscription service; 

(b) The cost of the subscription service and the frequency of the charges; 

(c) Clear and concise instructions for unsubscribing from the service; 
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όŘύ ¢ƘŜ ǎŜǊǾƛŎŜ ǇǊƻǾƛŘŜǊΩǎ ǘŜƭŜǇƘƻƴŜ ƴǳƳōŜǊΦ 

 

Portions of the Advertising Rules version 2.3 considered: 

42. Clause 8 generally.  

 

Decision  

43. This matter is governed by the WASPA Code of Conduct Version 7.4 due to the fact that 

the alleged infringements occurred after 2009-06-17.  

 

MULTIPLE SUBMISSIONS 

44. As can be seen from the above correspondence the IP in this matter along with its client 

Singtext made several submissions in order to defend this complaint. Reference to 

clause 13 of the CoC does not provide a great deal of guidance as to when the time has 

expired to make further submissions to the adjudicator in the matter. In the absence of 

any specific indication relating to multiple submissions it appears to be appropriate to 

consider some of the factors that should be dealt with by the adjudicator when 

considering whether to admit multiple submissions by either the complainant or the 

defendant in an adjudication.  

45. From a practical point of view it becomes progressively more difficult for an adjudicator 

to deal with a matter when submissions are constantly flowing in as there exists no end 

point at which no more submissions will be accepted. Indeed this creates a άmoving goal 

postsέ problem which is not in the interests of a swift resolution to the matter.  

46. Cognisance must, however, also be had of the fact that there is often a dearth of 

submissions in WASPA adjudications, and the results of which are generally poorer due 

to the lack of proper participation by the parties in the process. Parties should be 

encouraged to participate fully in the process and as such multiple submissions by the 

parties could be condoned for this reason.  

47. In this case cognisance has been made of every submission - even that of an 

independent third party to the process ς in order to arrive at a decision. It should be 
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stressed that this approach may not be appropriate for another adjudication and that 

each adjudication should turn on its own facts when determining the admissibility of 

multiple submissions.  

 

EFFECT OF PRIOR LEGAL OPINION ON ADJUDICATION 

48. In the instant case the IP in this matter took the laudatory step of consulting a firm of 

attorneys before launching its campaign. Notwithstanding anything contained in this 

adjudication I wish to encourage this approach to the launching of campaigns as it 

would, on average, result in advertising campaigns that are more compliant with the 

WASPA Code of Conduct.  

49. However it should be indicated that the mere fact that the IP consulted a firm of 

attorneys does not in any way absolve it from being found guilty of breaching the 

WASPA Code of Conduct. At the most prior legal opinion can be seen as persuasive and 

the fact that prior legal opinion was obtained would be a mitigating factor if the 

adjudicator were to find that the Code of Conduct had indeed been breached.  

 

INFORMATION NOT TO BE DECEPTIVE (4.1.2) 

50. Clause 4.1.2 of the CoC indicates that not only must the information be deceptive but 

that the IP (or SP as the case may be) must not knowingly disseminate deceptive 

information. This clause thus requires the element of intentionally deceiving customers.  

51. In its submissions the IP indicated that it was at pains to ensure that there was a 

distinction between the competition and the promotion. Kritzinger indicated several 

factors that would have allowed the normal customer to understand that there were 

two separate aspects to the advertisement ς namely a promotion and a competition.  

52. Before dealing with the specific aspects brought up by Kritzinger it is worthwhile to deal 

with the overall impression provided by the Strike Gold campaign.  

53. It comes as no surprise that the Emergency Panel found that the Strike Gold campaign 

was likely to mislead customers. It was only with the assistance of the submissions as 

well as a concerted investigation into the Strike Gold campaign that I was able to deduce 

ǘƘŀǘ ǘƘŜ ǘǿƻ άōƻȄŜǎέ ƻƴ the bottom of the first page of the advertisement were 
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intended to be seen as separate and distinct. The likelihood that an average customer 

without access to these submissions who examines the Strike Gold campaign in a 

cursory fashion without the benefit of legal training would be able to establish the 

ŘƛǎǘƛƴŎǘƛƻƴ ōŜǘǿŜŜƴ ǘƘŜ άǇǊƻƳƻǘƛƻƴέ ŀƴŘ ǘƘŜ άŎƻƳǇŜǘƛǘƛƻƴέ Ŏŀƴ ƻƴƭȅ ōŜ ŘŜǎŎǊƛōŜŘ ŀǎ 

remote.  

54. Turning to the specific factors as indicated by Kritzinger and Singtext it can be seen that 

multiple factors were ǎŜŜƴ ŀǎ ōŜƛƴƎ ƛƴŘƛŎŀǘƛǾŜ ǘƘŀǘ ǘƘŜǊŜ ǿŀǎ ŀ άǇǊƻƳƻǘƛƻƴέ ǿƘƛŎƘ ǿŀǎ 

ǎŜǇŀǊŀǘŜ ŀƴŘ ŘƛǎǘƛƴŎǘ ŦǊƻƳ ǘƘŜ άŎƻƳǇŜǘƛǘƛƻƴέ ŀƴŘ ƳƻǊŜƻǾŜǊ ǘƘŀǘ ƛǘ ǿƻǳƭŘ ōŜ ŎƭŜŀǊ ǘƻ ǘƘŜ 

average customer that the sending of an SMS would subscribe the customer to the 

subscription service but would not enter him/her into the competition. These factors are 

apparent from clauses 9, 10, 11, 23, 24 of this adjudication.  

55. Lƴ Ƴȅ ǾƛŜǿ ǘƘŜ Ǿƛǎǳŀƭ ŘƛǎǘƛƴŎǘƛƻƴ ōŜǘǿŜŜƴ ǘƘŜ ǘǿƻ άōƻȄŜǎέ ƛǎ ƛƴǎǳŦŦƛŎƛŜƴǘ ǘƻ ƛƴŘƛŎŀǘŜ ǘƘŜ 

existence of two separate campaigns naƳŜƭȅ ŀ άǇǊƻƳƻǘƛƻƴέ ŀƴŘ ŀ άŎƻƳǇŜǘƛǘƛƻƴέΦ 

Moreover the fact that the boxes are both underneath pictures of the prizes to be won 

in the competition does not provide a sufficient distinction between the campaign and 

the promotion. Additionally the combination of the promotion and the campaign in the 

reference to the terms and conditions and subscription services in a single paragraph at 

the bottom of the campaign goes some way to continue this deception.  

56. Moving to the terms and conditions as found on the back side of the Strike Gold 

campaign card, it is immediately apparent that these terms and conditions are overly 

complicated and difficult to understand. This aspect is illustrated by the inter-relation of 

ŘŜŦƛƴƛǘƛƻƴǎ ǘƻ ŜŀŎƘ ƻǘƘŜǊ ǎǳŎƘ ŀǎΣ ŦƻǊ ŜȄŀƳǇƭŜΣ άŎƻƳǇŜǘƛǘƛƻƴέ ǿƘŜƴ ǊŜŦŜǊǊƛƴƎ ǘƻ άƎƻƭŘέΦ 

/ŜǊǘŀƛƴƭȅ ǘƘŜǎŜ ǘŜǊƳǎ ŀƴŘ ŎƻƴŘƛǘƛƻƴǎ ǿƻǳƭŘ Ŧŀƛƭ ǘƘŜ άǇƭŀƛƴ ƭŀƴƎǳŀƎŜέ ǊŜǉǳƛǊŜƳŜƴǘ ƻŦ ǎнн 

of the Consumer Protection Act No. 68 of 20083. 

57. Thus it seems likely that many customers would be deceived that the sending of an SMS 

would entitle them to enter the competition. This conclusion is in no way affected by the 

fact that the complaints received the IP are, apparently, less than 1% of the total cards 

distributed4. While anecdotal evidence from Ms Knowler5 would tend to indicate that 

the call centre service which is trumpeted by the IP is not as successful as it would claim, 

it is specious to provide a statistic where complaints are measured according to the 

                                                 
3
 It should be noted that this Act is not yet in force.  

4
 See clause 34 above.  

5
 See clause 18 above.  
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number of the Strike Gold campaign cards distributed rather than the number of 

entrants into the Strike Gold campaign. Indeed a significant percentage of the Strike 

Gold campaign cards could have been lost from the Citizen newspaper making the 

statistic provided by the IP meaningless.  

58. While I have concluded that the Strike Gold campaign is deceptive I have not dealt with 

the requirement that the IP must have been aware of this likelihood as is required by 

clause 4.1.2 of the CoC.  

59. In my opinion the IP in this matter did not knowingly deceive the customer in this matter 

for the following reasons: 

59.1. It obtained a prior legal opinion that assured the IP that the competition was 

compliant with the WASPA CoC. 

59.2. The entry mechanism to the promotion and the competition were by means 

of two distinct mediums (SMS and postal mail) indicating an intention to separate 

the subscription services from the competition.  

59.3. The SMS confirmation message6 encouraged the customer to mail in their 

card to enter the competition.  

60. As a result I find that the IP has not breached clause 4.1.2 of the CoC.  

61. The only aspect that remains to be dealt with is whether clause 4.1.2 of the CoC should 

be amended by WASPA in order to deal with a situation where the WASPA member 

should have known that its campaign was deceptive (objective test) rather than did in 

fact know that the campaign was deceptive (subjective test). In my opinion some 

attention should be brought to bear on clause 4.1.2 of the CoC in order to include an 

objective test for ambiguity and deception rather than a subjective test.  

 

REQUIREMENTS OF COMPETITION SERVICES AND PROMOTIONS (9.1.6) 

62. The IP contended that no evidence had been postulated that clause 9.1.6 of the CoC had 

been produced by the WASPA monitor.  

63. Whether or not this clause is found to be breached, this allegation is directly 
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contradicted by the WASPA monitor indicating that clause 9.1.6 of the CoC was 

breached in that it would appear that the sending of an SMS would entitle the customer 

to claim a prize which was a certainty.  

64. When considering the requirements of clause 9.1.6 it is clear that the drafters of the 

WASPA Code of Conduct were concerned about the impression that was provided by the 

WASPA member rather than the actual reality of the situation. This position is supported 

ōȅ ǘƘŜ ǳǎŜ ƻŦ ǘƘŜ ǿƻǊŘ άǎǳƎƎŜǎǘέ ǊŀǘƘŜǊ ǘƘŀƴΣ ŦƻǊ ŜȄŀƳǇƭŜΣ άƛƴŘƛŎŀǘŜέ ƻǊ άǎŀȅέΦ  

65. In the circumstances it is important to consider the impression that has been created by 

the IP in the Strike Gold campaign, rather than the actual reality.  

66. As indicated above the Strike Gold campaign is deceptive. It appears clear that an 

άŜƴǘǊŀƴǘέ ǿƻǳƭŘ ōŜ ƭƛƪŜƭȅ ǘƻ ŎƻƴǎƛŘŜǊ ǘƘŀǘ ōȅ ƭƻƻƪƛƴƎ ŀǘ ǘƘŜ ǎŎǊŀǘŎƘ ǇŀŘ ǘƘŜ ŜƴǘǊŀƴǘ 

would have already have won a prize and that by contacting the promoter of the 

competition (the IP) he/she will have definitely secured a prize.  

67. Moreover the Strike Gold campaign also provides the impression that winning a prize 

was a certainty as alleged by the WASPA monitor.  

68. In fact the reality of the situation is quite different in that the sending of an SMS to the 

ǊŜƭŜǾŀƴǘ ǎƘƻǊǘŎƻŘŜ ǿƻǳƭŘ ƴƻǘ ŜƴǘƛǘƭŜ ŀƴ άŜƴǘǊŀƴǘέ ǘƻ ŀ ǇǊƛȊŜΣ ōǳǘ ǊŀǘƘŜǊ ǎǳōǎŎǊƛōŜ 

him/her to a service where they would be entitled to a free week of being able to 

download various content from the IP.  

69. However notwithstanding the actual situation, the impression that is provided by the IP 

is sufficienǘ ǘƻ άǎǳƎƎŜǎǘέ ǘƘŜ ōǊŜŀŎƘŜǎ ƻŦ ŎƭŀǳǎŜ фΦмΦсόŎύ ŀƴŘ фΦмΦсόŘύ ƻŦ ǘƘŜ /ƻ/ ŀƴŘ ŀǎ 

such clause 9.1.6 is hereby found to have been breached by the IP.  

 

PROMINENTLY INDICATE SUBSCRIPTION SERVICES (11.1.1) (AR clause 8) 

70. The IP in this matter alleged that it did prominently and explicitly indicate the existence 

of a subscription service. This is evidenced, it was submitted, by the factors indicated in 

clause 25 above.  

71. ¢Ƙƛǎ Ǉƻǎƛǘƛƻƴ Ŏŀƴƴƻǘ ōŜ ǎǳǇǇƻǊǘŜŘΦ ¢ƘŜ ƻƴƭȅ ǊŜŦŜǊŜƴŎŜ ǘƻ ŀ άǎǳōǎŎǊƛǇǘƛƻƴ ǎŜǊǾƛŎŜέ ƻƴ ǘƘŜ 

                                                                                                                                            
6
 See clause 12.4 above.  
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face of the card is in an extremely small font on the bottom right hand side of the face of 

the card. The actual cost of the subscription service (30/week) is located on the top right 

hand side of the card in a way that is visually separate from the instructions to enter into 

the subscription service which is found on the bottom left hand corner of the front page 

of the Strike Gold campaign. In this regard reference is made to clause 8.2.2.2 of the AR 

which indicates that the cost must be immediately below the unique access number. 

While this requirement is met on the top right hand side of the Strike Gold campaign 

even this visually separates the short code number from the cost of the subscription 

service by placing a horizontal white line between the two texts.  

72. ²ƘƛƭŜ ǘƘŜ Lt ŘƛŘ ǇǊƻǾƛŘŜ ǘƘŜ Ŏƻǎǘ ƻŦ ǘƘŜ ǎǳōǎŎǊƛǇǘƛƻƴ ǎŜǊǾƛŎŜ ŀƎŀƛƴ ƛƴ ǘƘŜ ǎƳŀƭƭ άǘŜǊƳǎ 

ŀƴŘ ŎƻƴŘƛǘƛƻƴǎέ ǘŜȄǘ ŀǘ ǘƘŜ ōƻǘǘƻƳ ƻŦ ǘƘŜ {ǘǊƛƪŜ DƻƭŘ ŎŀƳǇŀƛƎƴ ŎŀǊŘΣ ǘƘƛǎ ƛǎ ƴƻǘ 

considered to be sufficiently prominent to inform customers that the service that was 

being entered into was a subscription service.  

73. In order to be clear the IP should have placed the subscription service cost immediately 

below the instructions to SMS a code to 31982 (the box on the bottom left hand side) 

and it should have been part of the scratch panel. Furthermore the inclusion of this text 

would further have gone some way to truly distinguish between the subscription 

services (promotion) and the competition.  

74. My conclusion that clause 11.1.1 of the CoC has been breached is reinforced by the 

impression that is created by the IP that by sending an SMS to the shortcode indicated 

ǘƘŜǊŜƛƴ ŎƻƴǘŀƛƴƛƴƎ ŀƴ {a{ ŎƻŘŜ ǘƘŜ ŎǳǎǘƻƳŜǊ ǿƻǳƭŘ ōŜ ŜƴǘƛǘƭŜŘ ǘƻ άŎƭŀƛƳέ όǇǊŜǎǳƳŀōƭȅ 

ŀ ǇǊƛȊŜύ ŀƴŘ ǘƘŀǘ ǘƘŜǊŜ ǿŜǊŜ ά/ƻƴƎǊŀǘǳƭŀǘƛƻƴǎΗΗΗέ ƛƴ store.    

 

BUNDLING OF SUBSCRIPTION SERVICES (11.1.2) 

75. The IP provided a number of factors that should be considered when determining 

whether clause 11.1.2 had been breached. In order to ascertain whether this clause has 

been breached it behoves us to consider the various elements of clause 11.1.2 of the 

CoC. 

76. A request to join a subscription service must comply with four requirements. It must be: 

76.1. An independent transaction; 
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76.2. With the specific intention of subscribing to a service; 

76.3. Which is not a request for a specific content item; and 

76.4. Which is not an entry to a competition or quiz.  

77. As a result of the fact that the competition could only be entered into by means of 

posting a competition card by means of normal mail it is clear that, de facto, the request 

to enter into the subscription services was a transaction independent of the 

competition. Moreover there was no request for a specific content item nor would the 

sending of an SMS entitle the customer to enter into the competition.  

78. The only requirement that remains to be met by the IP is whether the customer 

intended to subscribe to a service.  

79. For the reasons indicated above7 the Strike Gold campaign is sufficiently deceptive to 

allow the customer to be deceived that by sending an SMS Code to the shortcode 

number it would be entitled to claim a prize, rather than enter into a subscription 

ǎŜǊǾƛŎŜΦ ¢Ƙƛǎ ŎƻƴŎƭǳǎƛƻƴ ƛǎ ǎǳǇǇƻǊǘŜŘ ōȅ ǘƘŜ ǳǎŜ ƻŦ ǘƘŜ ǿƻǊŘǎ άŜƴǘǊŀƴǘέ όƛƴ ǘƘŜ ǘŜǊƳǎ ŀƴŘ 

ŎƻƴŘƛǘƛƻƴǎύΣ άŎƭŀƛƳέ άŎƻƴƎǊŀǘǳƭŀǘƛƻƴǎέ ǊŀǘƘŜǊ ǘƘŀƴ άǎǳōǎŎǊƛōŜǊέ and άǎŜǊǾƛŎŜέ. It should 

be reiterated that while the IP clearly believed that boxes found at the bottom of the 

Strike Gold campaign were visually distinct, this position cannot be supported. Indeed 

the two boxes seem to be clearly linked to one another and it is only after serious 

investigation that the contrary can be established.  

80. As a result the IP is hereby found to have breached clause 11.1.2 in that sufficient 

subscribers would not have intended to subscribe to a service when sending an SMS to 

ǘƘŜ LtΩǎ ǎƘƻǊǘŎƻŘŜΦ  

 

CONTENT OF WELCOME MESSAGE (11.1.8) 

81. The welcome message provided by the IP was a more difficult problem which has 

already been encountered before in terms of complaint 6797. For the purposes of this 

adjudication it is accepted that the welcome message as provided by the IP is correct 

and is not the welcome message as indicated by the WASPA monitor. It is common 

ƪƴƻǿƭŜŘƎŜ ǘƘŀǘ ǘƘŜ ŘŜƭƛǾŜǊȅ ǘƛƳŜ ƻŦ {a{Ω Ŏŀƴƴƻǘ ōŜ ƎǳŀǊŀƴǘŜŜŘ ŀƴŘ ǘƘŀǘ ŀ ǿŜƭŎƻƳŜ 
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message could be delivered after content messages.  

82. Cognisance is also ƘŀŘ ƻŦ ǘƘŜ LtΩǎ ǾŀǊƛŀǘƛƻƴ ƻŦ ƛǘǎ ǎȅǎǘŜƳ to delay its messages for two 

minutes after the Welcome message is delivered.  

83. Looking at the content of the welcome message it was contended by the WASPA 

monitor that the welcome message was clearly not compliant. For the reasons indicated 

above I have given the IP the benefit of the doubt and will consider the text of the forth 

message provided by Singtext in Annexure D, to wit: 

83.1. άόCǊŜŜaǎƎύ ²ŜƭŎƻƳŜ ǘƻ aƻōƛƭŜ [ƛǾŜΗ н {ǘǊƛƪŜ DƻƭŘ ŀƴŘ ŜƴǘŜǊ ŘǊŀǿ п ǘƘŜ ƴŜǿ 

BMW Z4 mail iƴ ȅǊ ŎŀǊŘΗ IŜƭǇΚ /ŀƭƭ луллфулумфΦ wолκǿŜŜƪΦ ¢Ȅǘ {¢ht ǘƻ ƻǇǘƻǳǘέ 

84. Once again it is useful to consider the various elements that are required by clause 

11.1.8: 

85. The notification message (Welcome Message) must: 

85.1. Be sent immediately; 

85.2. Not be mistaken for an advert or marketing message; 

85.3. Clearly notify the name of the subscription service; 

85.4. Clearly notify the cost and frequency of the subscription charge; 

85.5. Clearly indicate how to unsubscribe; 

85.6. tǊƻǾƛŘŜ ǘƘŜ ǎŜǊǾƛŎŜ ǇǊƻǾƛŘŜǊΩǎ ǘŜƭŜǇƘƻƴŜ ƴǳƳōŜǊΦ  

86. From the above examination it can be concluded that the requirements of the the cost 

and frequency of the subscription charge, the manner in which a customer can 

unsubscribe and the telephone number of the IP have been provided.  

87. The only remaining requirements are that the welcome message cannot be mistaken for 

an advert or marketing message and the name of the service provider be provided. 

88. In their final submission Kritzinger indicated that the Welcome Message has been 

unilaterally changed by the IP to read as follows: 

88.1. άόCǊŜŜaǎƎύ ²elcome to mobile-live.co.za: Home of the latest mobile content 

                                                                                                                                            
7
 See clause 73 and 74 above.  
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4 yr phone! Help? Call 0800980819. R30/week. Txt STOP anytime 2 optout. 

89. As regards the name it is significant that the IP in this matter unilaterally varied its 

Welcome Message to refer to itself as mobile-live.co.za. While this change in name to a 

ULR is to be supported as it provides a further avenue for the customer to use when 

searching for further information, no finding is hereby made that the original message 

did not identify the service provider of the subscription service.  

90. As regards the requirement that the message not be able to be mistaken for being a 

marketing message, this is not assisted by the fact that a clear marketing message is 

ƛƴŎƭǳŘŜŘ ƛƴ ǘƘŜ ǿŜƭŎƻƳŜ ƳŜǎǎŀƎŜΣ ƴŀƳŜƭȅΥ ά2 Strike Gold and enter draw 4 the new 

.a² ½п Ƴŀƛƭ ƛƴ ȅǊ ŎŀǊŘΗέΦ aƻǊŜƻǾŜǊ ǘƘŜǊŜ ƛǎ ƴƻ ǊŜŦŜǊŜƴŎŜ ǘƻ ǘƘŜ ǿƻǊŘ άǎǳōǎŎǊƛǇǘƛƻƴέ ƛƴ 

the welcome message notwithstanding the customer has, in fact, been subscribed to the 

service.  

91. This problem is further highlighted by the last submission by the IP8 in this matter where 

the welcome message has been unilaterally changed by the IP to exclude the marketing 

message as indicated above. This action by the IP points to the fact that it too considers 

the inclusion of the reference to the competition may obfuscate the fact that the 

customer has been subscribed to a subscription service.  

92. In the event clause 11.1. 8 is considered to be breached due to the fact that the 

welcome message could be mistaken for a marketing message. The use of the word 

άǎǳōǎŎǊƛōŜŘέ ŀƴŘκƻǊ άǎǳōǎŎǊƛǇǘƛƻƴ ǎŜǊǾƛŎŜǎέ ǿƻǳƭŘ Ǝƻ ǎƻƳŜ ǿŀȅ ǘƻ ǊŜƳŜŘȅƛƴƎ ǘƘƛǎ 

problem. 

93. It should, however, be noted that the action taken by the IP to delay the further 

messages by two minutes after the welcome message has been sent is a welcome move 

and to be commended. For this reason and the inherent lack of predictability of SMS 

delivery the IP is not found to have breached clause 11.1.8 of the CoC in that it did not 

send the welcome message immediately.  

 

ABILITY TO APPEAL EMERGENCY PANEL DECISION 

94. In its final submission Kritzinger indicated that it intended to approach the High Court of 

                                                 
8
 See Annexure G.  
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South Africa if the WASPA secretariat failed to confirm that an Emergency Panel decision 

was suspended pending the outcome of this adjudication.  

95. Kritzinger based this submission on clause Rule 13.3.15 ƻŦ ǘƘŜ /ƻ/ ŀǎ ǿŜƭƭ ŀǎ ƻƴ άDŜƴŜǊŀƭ 

!ŘƳƛƴƛǎǘǊŀǘƛǾŜ [ŀǿ ǇǊƛƴŎƛǇƭŜǎέΦ  

96. For the reasons set out below this contention cannot be supported and indeed would 

lead to a logical paradox should it be held that this contention was correct.  

97. The emergency panel procedure is designed as an interim and urgent measure in order 

to restrict ongoing harm pending the outcome of an adjudication. Unlike the appeal 

process, an adjudication naturally follows the Emergency Panel procedure and is not 

ǊŜƭƛŀƴǘ ƻƴ ǘƘŜ ²!{t! ƳŜƳōŜǊΩǎ ŜƭŜŎǘƛƻƴ ǘƻ ŀǇǇŜŀƭ ŀƴ ŀŘƧǳŘƛŎŀǘƛƻƴΦ  

98. If an Emergency Panel Decision (which I note is taken by a majority vote of three 

adjudicators as opposed to this adjudication which is provided by a single adjudicator) 

were to be able to be suspended pending an adjudication, the purpose of the Emergency 

Panel would essentially be lost and it would be without purpose.  

99. Referring back to clause 13.3.15 of the CoC it is clear that it is the adjudication and not 

the Emergency Panel decision that is able to be appealed. This is ably supported by the 

ǿƻǊŘǎ ά!ŘƧǳŘƛŎŀǘƻǊΩǎ wŜǇƻǊǘέ ƛƴǎǘŜŀŘ ƻŦ ǘƘŜ ǿƻǊŘǎ ά9ƳŜǊƎŜƴŎȅ tŀƴŜƭέ ǿƛǘƘƛƴ ǘƘŜ ŎƭŀǳǎŜ 

itself.  

100. South African law recognises this principle in the form of an interim interdict which 

is not capable of being appealed (if the interdict is granted) pending the outcome of the 

final hearing. This concept was confirmed by Dowling J in Ismail v Keshavjee 1957 (1) SA 

684 (T) where the following was noted (687F): 

100.1. ά²ƘŜƴ ǎǳŎƘ ŀƴ ƛƴǘŜǊŘƛŎǘ ƛǎ ƎǊŀnted, the lis in contemplation is a pending 

action or application. The interdict is intended to remain in force until judgment is 

given in such action or application. When that stage has been reached the issues 

have been determined on evidence which might well disclose that the temporary 

interdict should not have been granted at all. I think it would be most inconvenient if 

a litigant, by merely noting an appeal, could in effect, revive an interdict founded on 

ǘƘŜ ƴŜŎŜǎǎŀǊƛƭȅ ƛƴŎƻƳǇƭŜǘŜ ǾƛŜǿ ƻŦ ǘƘŜ ŦŀŎǘǎΦέ 

101. Further support for the position that an interim interdict that is granted is not 

appealable can be found in the Law of South Africa (LAWSA) Volume 11 at 428.  
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102. In addition it should be noted that it would certainly be arguable whether any action 

taken by tƘŜ 9ƳŜǊƎŜƴŎȅ tŀƴŜƭ ǿƻǳƭŘ ǉǳŀƭƛŦȅ ŀǎ άŀŘƳƛƴƛǎǘǊŀǘƛǾŜ ŀŎǘƛƻƴέ ƛƴ ǘŜǊƳǎ ƻŦ ǘƘŜ 

Promotion of Administrative Justice Act No. 3 of 2000 and thus be subject to review or 

appeal by this piece of legislation. WASPA is a voluntary organisation that was created to 

help regulate the Wireless Application Service Providers industry and the IP in this 

matter voluntarily joined this organisation and in joining agreed to abide by the WASPA 

Code of Conduct as revised from time to time.  

103. Moreover this same Act requires that all internal proceedings be exhausted before 

launching legal process in terms of the said Act, something which clearly has not 

occurred in this matter.  

104. As a result I conclude that an appeal of an Emergency Panel decision is not 

permissible in terms of the WASPA Code of Conduct clause 13.3.15 and furthermore the 

contention that an Emergency Panel Ruling ς which is the equivalent to an interim 

interdict ς is able to be appealed is bad in law.  

 

Mitigation/Aggravation 

AGGRAVATION 

105. In aggravation of the circumstances: 

105.1. The Strike Gold campaign was clearly provided to a large number of people 

by means of the Citizen newspaper and thus any breaches of the CoC would be 

exacerbated the number of recipients.  

105.2. The Strike Gold campaign has received negative publicity and as such has 

brought the industry into disrepute.  

MITIGATION 

106. In mitigation of the circumstances: 

106.1. The IP has made an active effort to communicate with WASPA regarding 

these matters and to co-operate with WASPA; 

106.2. The SP has removed the offending service as required by the Emergency 

Panel and it remains removed, at a financial cost to the IP;  
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106.3. The IP has proposed an alternative service in an effort to be compliant with 

the WASPA code. 

106.4. The IP obtained prior legal opinion which concluded that the service offering 

would not contravene the WASPA Code of Conduct.  

106.5. The IP in this matter has not been found guilty of breaching the clauses 

indicated above on a previous occasion.  

 

 

Sanction Imposed 

107. It should be stated up front that I believe that the Strike Gold campaign should not 

have been flighted and that the IP in this matter was incorrectly advised by Kritzinger. 

Various mitigating circumstances as well as aggravating circumstances as indicated 

above have been taken into account when considering the sanction to impose, but as 

indicated above, merely obtaining legal opinion prior to flighting a campaign does not in 

any way guarantee that the campaign does in fact comply with the necessary rules of 

the CoC, but rather would normally increase the chances that the IP would be compliant 

with the process.  

108. In the event I impose the following sanctions on the IP in this matter: 

108.1. The order by the Emergency Panel that the IP ensure that none of the 

promotional material be distributed to the public after the 09 September 2009 is 

confirmed.  

108.2. The order by the Emergency Panel that the IP take active steps to retrieve all 

copies of the above-mentioned promotional material from any distribution 

intermediaries to which it has already been sent, and to prevent further 

promotional material from entering the public domain is confirmed.  

108.3. The order by the Emergency Panel that the IP suspend the mechanism of 

entering the competitions and the mechanism of subscribing to the services    

advertised in the relevant promotional material with immediate effect is confirmed. 

108.4. The IP is hereby directed to send a second SMS notice to all subscribers to the 
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ǎǳōǎŎǊƛǇǘƛƻƴ ǎŜǊǾƛŎŜ όǘƘŜ άǇǊƻƳƻǘƛƻƴέύ that were brought to this service by means 

of the Strike Gold campaign at its own cost that the Strike Gold campaign has been 

permanently suspended and must offer the subscribers a chance to request a 

refund. In the event that the IP cannot determine whether a subscriber subscribed 

to the subscription service as a result of the Strike Gold campaign or not, the IP is 

directed to offer all subscribers a chance to request a refund.  

108.5. The IP is hereby directed to send an SMS notice to all entrants to the 

ŎƻƳǇŜǘƛǘƛƻƴ όǘƘŜ άŎƻƳǇŜǘƛǘƛƻƴέύ ǘƘŀǘ ǘƘŜ ŎƻƳǇŜǘƛǘƛƻƴ Ƙŀǎ ōŜŜƴ ŎŀƴŎŜƭƭŜŘ ŘǳŜ ǘƻ 

this ruling by the WASPA adjudicator and furthermore that no prizes will be 

awarded. As entry into the competition was by means of normal post and was 

otherwise free, the fees incurred by entrants were negligible and as the IP is not 

required to refund competition entrants. It should be noted that his particular order 

is at odds with the Emergency Panel decision where it was decided that 

competition entrants could be refunded. Once again the lack of any fee in entering 

the competition makes this order by the Emergency Panel impossible to implement.  

108.6. Bearing in mind the financial loss already suffered by the IP and the mitigating 

factors indicated above, the IP is directed to pay a fine of R10 000.00 for the breach 

of the clauses indicated above.  

108.7. The WASPA Secretariat is ordered to bring this adjudication to the attention of 

the SP in this matter.  

108.8. The orders as contained in clauses 108.1, 108.2 and 108.3 are hereby not 

suspended pending appeal of this adjudication.  

 

Appeal  

Please note that should the IP wish to appeal this decision it must inform the secretariat of 

this within five working days of this decision in terms of section 13.3.14 of the WASPA Code 

of Conduct version 7.4. 
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Annexure A 

PLEASE NOTE THAT SOME IDENTIFYING PERSONAL INFORMATION HAS BEEN REMOVED BY 

THE ADJUDICATOR DUE TO THE FACT THAT THIS ADJUDICATION WILL BE PUBLICLY 

AVAILABLE.  

PLEASE NOTE THAT SOME ANNEXURES HAVE BEEN VARIED BY THE ADJUDICATOR AS THE 

FORMAT IN WHICH THE ANNEXURES WERE RECEIVED WAS NOT ABLE TO BE REPRODUCED 

IN THIS ADJUDICATION IN A WAY THAT WAS IDENTICAL TO THE ORIGINAL.  

 

EMERGENCY PANEL 

SERVICE PROVIDER: SYBASE 
DATE: 1 SEPTEMBER 2009 
SHORT CODE: 31982 
MEDIA: The Citizen in Jhb, 28 August 2009 
BREACH: 
11.1.2. Any request from a customer to join a subscription service must be an independent 
transaction, with the specific intention of subscribing to a service. A request from a 
subscriber to join a subscription service may not be a request for a specific content item and 
may not be an entry into a competition or quiz.  
 
Description of complaint: 
The leaflet below was inserted into the Citizen newspaper in Johannesburg on 28 August 
2009. The promotion is a competition entry, but is directly connected to entering a 
subscription service. The reader is requested to sms a code to 31982, and in doing so, is 
automatically subscribed to a R30/week subscription service. 
This is in clear violation of the Code! 
 
Requirements: 
EMERGENCY PANEL TO BE ARRANGED. 
Service Provider to provide the intended media schedule to WASPA urgently. 
All inserts to be withdrawn from all intended media. 
!ƭƭ ǎǳōǎŎǊƛōŜǊǎ ǘƻ ǘƘƛǎ ǎǳōǎŎǊƛǇǘƛƻƴ ǎŜǊǾƛŎŜ ǘƻ ōŜ ǊŜπƛƳōǳǊǎŜŘ ŀƴŘ ŀƭƭ ŦǳǊǘƘŜǊ ōƛƭƭƛƴƎ ǘƻ ōŜ 
stopped with immediate effect. 
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Annexure B 
 

Kritzinger and Company Incorporated reg no 1999/004180/21 
Director: K M Kritzinger Practising consultants: D R Mitchell W T du Toit D Polovin 

Associates: M Zumpt A Morris-Davies B E Bolters 

KRITZINGER & CO 
ATTORNEYS Å NOTARIES Å CONVEYANCERS 

5th Floor, 33 Church Street, Cape Town 
P O Box 5407, Cape Town, 8000 

Docex 83, Cape Town 
Republic of South Africa 

Telephone 426-0600 
Facsimile 426-0606 
National code: (021) 

International code: +2721 

14 July 2009 
Our reference: M Zumpt 
His e-mail: [removed by adjudicator] 

Your ref: 
TXTNATION PTY LTD 
ATTENTION : MICHAEL WHELAN - DIRECTOR 
BY E-MAIL: [removed by adjudicator] 
[removed by adjudicator] 

 
Dear Sirs 
SINGTEXT PTE LIMITED PROMOTIONAL CAMPAIGN IN ASSCIATION WITH 
TXTNATION LIMITED 
 
We have been requested to provide you with our opinion on the intended promotional 
campaign satisfying local legislative requirements. 
 
Singtext Pte intends to conduct a promotional campaign, to be known as óStrike 
Goldô, in South Africa in form of scratch cards. The campaign offers mobile phone 
users the opportunity to subscribe to its Mobile Live services, thereby taking up a 
promotional offer. In conjunction herewith or in the alternative, a holder of a qualifying 
card may enter the competition run in associating with the promotion. 
 
In terms of the applicable legislation, we accordingly advise as follows: 
1. The Strike Gold competition may only be conducted as a promotional 
competition in terms of the Lotteries Act No. 57 of 1997. 
 
2. The Strike Gold competition is not unlawful insofar as: 
a. partaking therein does not require payment of a consideration in 
excess of the price normally paid for the Mobile Live Services and is 
the only consideration payable; 
b. participating in the competition is not the only inducement to a person 
to purchase alternatively subscribe to the Mobile Live Services on 
offer; 
 
3. The competition is being conducted in accordance with the prescribed 
regulations in terms of the applicable Act insofar as: 
a. Participation in the promotion and competition is open to all persons 
provided that the main prize will only be awarded to a person with a 
valid driverôs licence. 
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b. The nature of the prizes are such that: 
i. they can inter alia be lawfully possessed; 
ii. are not substantially similar to prizes offered or awarded by the 
National Lottery; 
iii. do not require further payments or fees to collect; 
iv. do not require inter alia license, consent or authorization save 
as set-out in the terms and conditions; 
c. The rules of the competition relating to the manner and date of 
announcing the winners will be advertised on the relevant website. 
 
4. The right to participate in the competition is not subject to partaking in the 
promotion or subscribing to the Mobile Live Services. 
 
5. The Strike Gold competition is in terms of the Wireless Application Service 
Providersô Associationôs Code of Conduct (WASPA) insofar as: 
a. In terms of section 9 of the WAPSA codes: 
i. The promotion displays the full cost to subscribe but no cost is 
incurred to enter the competition; 
ii. The promotional material, being the applicable website, 
contains the details of how the competition works; 
iii. The card, as promotional material, reflects the required 
competition information and additional information detail is 
available on request from the applicable websites. 
b. In terms of section 11 of the WAPSA codes: 
i. the promotional material identifies the subscription service 
separately from the competition; 
ii. the taking up of the subscription service is the only transaction 
conducted in consequence of the promotional campaign and is 
therefore independent thereof. 

 
Upon consideration of the above-mentioned and our instructions in this regard, we 
consider and submit that the intended promotional campaign and competition not to 
be unlawful in terms of the applicable legislation. 
Yours faithfully 
KRITZINGER & CO 
Per. M. Zumpt 
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Annexure C 
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Annexure D 
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Annexure E 
 
======================================= 
Emergency Procedure Notice (2009-09-09) 
======================================= 
 
On 2009-09-09, the WASPA Secretariat invoked the emergency procedure 
set out in section 13.7 of the WASPA Code of Conduct. Consequently, an 
emergency panel consisting of three panelists was convened to review 
these complaints. 
 
Versions 7.4 of the WASPA Code of Conduct was considered by the panel 
reviewing these complaints. This notice is effective as of 2009-09-09. 
 
Complaint 7502: Strike Gold scratch card/txtNation Ltd 
------------------------------------------------------ 
Complaint 7502 was lodged by the WASPA Monitor and relates to 
a "Strike Gold" scratch card promotion. The service provider 
for this service is txtNation Ltd (operating through aggregator 
Sybase 365). 
 
After reviewing the available information for this complaint, 
the emergency panel concluded that there is prima facie evidence 
of breaches of clauses 4.1.2, 11.1.1 and 11.1.2 of the WASPA 
Code of Conduct. 
 
It was noted that the terms and conditions printed on the scratch 
card seem to confirm a breach of clause 11.1.2: "all Entrants will 
automatically subscribe to the Service at a cost of R30 per week". 
 
The panel felt that there was no need to consider the further 
breaches raised by the Monitor (9.1.6 and 11.1.8), and deferred 
consideration of those matters to the formal adjudication process. 
 
Consequently: 
 
1. The panel orders that the SP ensure that none of the promotional 
    material that is the subject of complaint 7502 be distributed to 
    the public after the date of this ruling. 
 
2. The panel orders that the SP take active steps to retrieve all 
    copies of the above-mentioned promotional material from any 
    distribution intermediaries to which it has already been sent, 
    and to prevent further promotional material from entering the 
    public domain. 
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3. The panel orders that the SP suspend the mechanism of entering 
    the competitions and the mechanism of subscribing to the services 
    advertised in the relevant promotional material with immediate 
    effect, pending the formal review of this complaint. 
 
4. The panel prohibits the SP from initiating any new subscriptions 
    in response to this promotion, pending the formal review of this 
    complaint. 
 
5. The panel prohibits the SP from levying any further charges on 
    customers who have already been added to subscription services 
    as a result of responding to these promotions, pending the formal 
    review of this complaint. 
 
6. The panel orders that an SMS notice must be issued to all 
    competition entrants (at the service provider's cost). This 
    notification must inform entrants that the competition has 
    been ordered suspended by WASPA and must offer customers a 
    chance to request a refund or keep their entry in the competition 
    pending the outcome of the formal complaints procedure. 
 
The panel requests that the WASPA Secretariat expedite the adjudication 
of this complaint. 
 
--- end --- 
 
 




