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  REPORT OF THE ADJUDICATOR  

 

 

WASPA Member  Mobile Messenger 

Service Type Subscription 

Source of Complaints WASPA Media Monitor 

Complaint Number 7029 

Date lodged 14 July 2009 

Code of Conduct version 7.4 

 

Complaint  

This complaint was lodged by the Media Monitor and relates to a service which utilises the 

keyword "free", a practice circumscribed the WASPA Code of Conduct. A number of other 

breaches appeared through the testing undertaken by the Monitor. A copy of the testing 

procedure employed can be found as Annexure A to this Adjudication. 

 

The matter was initially referred to a WASPA Emergency Panel in the following terms: 

ñWe were alerted to a website that uses the Bruno movie as a marketing medium, or in my 

opinion a scam, in order to sell a non-relevant content subscription service.   The site starts 

with the opening credits of the movie Bruno, making the web user think they're about to view 

the movie for free. But the service provider is tricking viewers into a subscription service, 

and then doesn't provide the Bruno movie anyway.ò 

 

The Emergency Panel made its ruling on 28 July 2009: 

ñThis complaint relates to a promotion for a free Bruno movie, which is linked to a 

subscription service. The complaint was lodged by the WASPA Media Monitor. The service 

provider (SP) operating the MyLuvCrush subscription service is Mobile Messenger. 

 

The SP had provided a detailed response to the formal complaint prior to the emergency 

panel hearing, and this was made available to the panel. The panel noted with appreciation 

the SP's thorough response to the complaint. The panel also noted the SP's 

representations regarding the amendments it proposed making to the MyLuvCrush web site. 

 

Further, the panel noted the remedial action taken by the SP in removing the 
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www.myluvcrush.com/za site and confirmed this. The panel verified to the best of its abilities 

that the link between the watchbruno.net web site and the MyLuvCrush web site had also 

been removed. 

 

The panel noted that the welcome message in terms of clause 11.1.10 of the WASPA Code 

remains non-compliant notwithstanding the emergency procedure directive issued on 2009-

07-03 in terms of complaint 6858. However, given that the MyLuvCrush site has been 

taken down, the panel did not identify any potential for ongoing harm, and elected to leave 

this matter for the formal review process. 

 

Consequently: 

1. The panel orders the SP to ensure that the link to their services from the watchbruno.net 

web site is not reactivated pending the formal review of this complaint. 

2. The panel orders the SP to provide the identifying particulars of the "affiliate marketer" 

operating the watchbruno.net web site to the adjudicator who reviews this complaint. 

 

The panel requests that a copy of both this order as well as the order in terms of complaint 

6858 be provided to the adjudicator of this matter to determine whether the Service Provider 

has failed to comply with a previous order.ò 

 

SP Response 

The WASPA Member took the site down immediately it received the initial complaint from the 

Monitor. It thereafter lodged the following response: 

 

ñThank you for bringing this complaint to our attention. Upon receipt, the site was immediately 

taken down. 

 

Our responses to the alleged Code of Conduct breaches are outlined below. In select cases, 

we politely refute the claims lodged.  

 

3.1.2. Members are committed to lawful conduct at all times 

Mobile Messenger is deeply committed to lawful conduct. Mobile Messenger further 

reinforces compliance and adherence to industry standards to each of our clients. 

 

3.3.1. Members will not offer or promise services that they are unable to provide. 

Our client has presented a program which they are equipped to provide. Client has not 

promised any service for which they are unable to offer and the service presented is also 

aligned with the user's request.  

 

http://www.myluvcrush.com/za
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4.1.1. Members must have honest and fair dealings with their customers. In particular, pricing 

information for services must be clearly and accurately conveyed to customers and potential 

customers.  

Our client has presented an honest and fair service to potential customers by indicating on 

each page "This is a subscription service for R19.96" The charge verbiage on all pages of the 

campaign flow is clear and accurate. Mobile Messenger will however, work with our clients to 

make the pricing display more prominent. 

 

4.1.2. Members must not knowingly disseminate information that is false or deceptive, or that 

is likely to mislead by inaccuracy, ambiguity, exaggeration or omission. 

We respectfully dispute this infraction. By selecting My Luv Crush, users are instantly notified 

that they have been routed to this particular campaign by change in page creative. While the 

subscription information is detailed on each page, Mobile Messenger will work towards 

enhancing the pricing display to prevent any user from being misled or the campaign being 

perceived as deceptive.  

 

6.2.2. All advertisements for services must include the full retail price of that service. 

The full retail price is provided on each page "This is a subscription service for R19.96" 

 

6.2.3. Pricing must not contain any hidden costs. Where applicable, pricing for content 

services must include the cost of the content and indicate any bearer costs that may be 

associated with downloading, browsing or receiving that content. 

There are no hidden costs. As stated in response to 6.2.2 the complete retail cost is listed on 

the page. R4.99 referenced by the tester is the per SMS cost as stated in the confirmation 

message. 

 

6.5.1. The keyword "free" or words with the same or similar meaning (in any language) may 

not be used for any service unless that service has no associated charges whatsoever, 

excluding network bearer charges. 

"Free" is not listed in our client's program page nor is "free" used in any message. Our client 

has no affiliation to Bruno. The Bruno ad served as a traffic source alone at the time of 

discovery. We have since cut all ties with this affiliate marketer. 

 

11.1.1. Promotional material for all subscription services must prominently and explicitly 

identify the services as "subscription services." This includes any promotional material where 

a subscription is required to obtain any portion of a service, facility, or information promoted in 

that material. 

As stated above, our client did not have control over how their service was used by affiliate 

marketers. Once users selected Luv Crush subscription service, pricing was clearly displayed. 

However as stated prior, we will work towards making this more pronounced. 
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11.1.2. Any request from a customer to join a subscription service must be an independent 

transaction, with the specific intention of subscribing to a service. A request from a subscriber 

to join a subscription service may not be a request for a specific content item and may not be 

an entry into a competition or quiz. 

This is not an infraction of section 11.1.2. This is a horoscopes subscription not a quiz or 

competition. As per response to complaint #6796 on 6
th
 July 2009, the same matter was 

withdrawn on this basis.  

 

11.1.4. Where possible, billing for a subscription service must indicate that the service 

purchased is a subscription service. 

Proof of a subscription service is evident in the PIN message and confirmed by the tester as 

follows: Enter on myluvcrush.com/za 2 get ur Tatto horoscopes subscription & the name of 

your perfect lover. 4HELP call 0822350496 R19.96/week. 

 

User is given the subscription cost and duly notified it is a subscription service. 

 

11.1.5. Customers may not be automatically subscribed to a subscription service as a result 

of a request for any non-subscription content or service. 

Our client explicitly provides ósubscription service for R19.96ô on each page of the program 

above the creative. The user is being informed repeatedly that they are joining a subscription 

as well as given the cost of subscription. This is not a breach of section 11.1.5 as user is not 

being automatically subscribed.  

 

Luv Crush is not a non-subscription service; there also is no indication of such. 

 

11.1.8. Once a customer has subscribed to a subscription service, a notification message 

must immediately be sent to the customer. This welcome message must be a clear 

notification of the following information, and should not be mistaken for an advert or marketing 

message: 

(a) The name of the subscription service; 

(b) The cost of the subscription service and the frequency of the charges; 

(c) Clear and concise instructions for unsubscribing from the service; 

(d) The service provider's telephone number. 

 

ü All of the criteria are met. Each component is present in the message received by 

your tester. 

o Congratulations, MyLuvCrush horoscopes will now be sent to your cell. 

4HELP call 0822350496 R4.99x4sms p/week sms STOP to 31601 2end 
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11.1.10. Where a subscription service is initiated by a user replying to a message from a 

service provider where that message contains instructions for activating a service and/or 

where that message contains an activation code that when inputted by the user activates a 

subscription service, then that message, along with the subscription initiation instructions 

and/or activation code, must also include the subscription service information in the following 

format, flow and wording: 

[service activation instructions and/or activation code]. U\'ll b subscribed to [XYZ service] from 

[name of service provider] @ [cost of service and frequency of billing]. 

 

ü All of the criteria are met. Each component is present in the message received by 

your tester. As per response to complaint #6796 a similar allegation from the Media 

Monitor was withdrawn. There was no infraction. 

 

11.1.11. If a subscription service can be initiated by entering a customer\'s mobile number on 

a web page or WAP site, then a separate confirmation must be obtained from that customer\'s 

mobile handset before any billing may take place for that service. 

ü A confirmation of subscription message was delivered as stated in our 11.1.8 

response. Your tester entered the PIN and received a confirmation message 

containing all criteria as set forth in WASPA's COC.   

 

9.2.1.2  Position of Access Cost Text For each unique access number, the full and final cost 

of the access must be displayed immediately below, or above, or adjacent to the unique 

access number or Content access code in a non-serif font. 

ü This section is not found in the COC 7.4, nonetheless the request for display of 

summary terms is noted and this has been updated.  

ü Per section 6.1.3 ' In the case of any conflict between the WASPA Advertising Rules 

and the WASPA Code of Conduct, the Code of Conduct takes priority over the 

Advertising Rules'; per this rule there has been no breach.  

ü We have complied with all parts of section 6.2 Pricing of Services specifically by 

displaying full retail price clearly and not charging any hidden costs. ñ 

 

The member further clarified in a separate response that it would comply in full with the ruling 

of the Emergency Panel. The member provided an undertaking that it would not use the 

services of the affiliate marketer concerned again and further that it had advised its clients 

operating in South Africa not to use this affiliate. The member stated further that they were 

ñworking with their clientò to obtain the information requested about the identity of the affiliate 

marketer and anticipated having this within the next few days. 

 

Sections of the Code considered 

The following sections of version 7.4 of the WASPA Code of Conduct were considered: 
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3.1.1. Members will at all times conduct themselves in a professional manner in their dealings 

with the public, customers, other wireless application service providers and WASPA. 

3.1.2. Members are committed to lawful conduct at all times. 

3.3.1. Members will not offer or promise services that they are unable to provide. 

 

4.1.1. Members must have honest and fair dealings with their customers. In particular, pricing 

information for services must be clearly and accurately conveyed to customers and potential 

customers. 

4.1.2. Members must not knowingly disseminate information that is false or deceptive, or that 

is likely to mislead by inaccuracy, ambiguity, exaggeration or omission. 

 

6.2.2. All advertisements for services must include the full retail price of that service. 

 

6.2.3. Pricing must not contain any hidden costs. Where applicable, pricing for content 

services must include the cost of the content and indicate any bearer costs that may be 

associated with downloading, browsing or receiving that content. 

 

6.5.1. The keyword ñfreeò or words with the same or similar meaning (in any language) may 

not be used for any service unless that service has no associated charges whatsoever, 

excluding network bearer charges. 

 

11.1.1. Promotional material for all subscription services must prominently and explicitly 

identify the services as ñsubscription servicesò. This includes any promotional material where 

a subscription is required to obtain any portion of a service, facility, or information promoted in 

that material. 

 

11.1.2. Any request from a customer to join a subscription service must be an independent 

transaction, with the specific intention of subscribing to a service. A request from a subscriber 

to join a subscription service may not be a request for a specific content item and may not be 

an entry into a competition or quiz. 

 

11.1.4. Where possible, billing for a subscription service must indicate that the service 

purchased is a subscription service. 

 

11.1.5. Customers may not be automatically subscribed to a subscription service as a result 

of a request for any non-subscription content or service. 

 

11.1.8. Once a customer has subscribed to a subscription service, a notification message 

must immediately be sent to the customer. This welcome message must be a clear 
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notification of the following information, and should not be mistaken for an advert or marketing 

message: 

(a) The name of the subscription service; 

(b) The cost of the subscription service and the frequency of the charges; 

(c) Clear and concise instructions for unsubscribing from the service; 

(d) The service providerôs telephone number. 

 

11.1.10. Where a subscription service is initiated by a user replying to a message from a 

service provider where that message contains instructions for activating a service and/or 

where that message contains an activation code that when inputted by the user activates a 

subscription service, then that message, along with the subscription initiation instructions 

and/or activation code, must also include the subscription service information in the following 

format, flow and wording: 

 

[service activation instructions and/or activation code]. U'll b subscribed to [XYZ service] from 

[name of service provider] @ [cost of service and frequency of billing]. 

 

11.1.11. If a subscription service can be initiated by entering a customer's mobile number on 

a web page or WAP site, then a separate confirmation must be obtained from that customer's 

mobile handset before any billing may take place for that service. 

 

The following sections of the WASPA Advertising Rules were considered: 

9.2.1.2 Position of Access Cost Text 

For each unique access number, the full and final cost of the access must be displayed 

immediately below, or above, or adjacent to the unique access number or Content access 

code in a non-serif font. While cost information associated with an access number may be 

displayed elsewhere on a web site (for example cost information also placed in the T&C page 

of a web site), this must be done as part of a duplication of the pricing. Hence, cost 

information cannot solely be placed on, for example only the T&C page where accessing the 

T&C page requires that the user click away from the initial page that displayed the access 

number. 

 

The T&C text must be placed close as possible to the unique access number. The consumer 

should thus not have to scroll down significantly on that same page or follow any links to other 

pages to be made aware of the full pricing and T&C associated with a unique access number. 

 

9.3.15(ii)(b) Must Indicate Charge/s: 

The advertisement must indicate in the font size, position and type as indicated: 

 (b) The frequency (and the minimum frequency, if applicable) at which they will be charged 

for the subscription component of access to that subscription service. 



Wireless Application Service Provider Association 
 
                      Report of the Adjudicator                                             Complaint #7029       

 

  
Page 8 of 26 

01 February 2010 

 

Decision 

1. It is helpful, in assessing this matter, to distinguish between those aspects of the 

complaint relating to the activities of the affiliate marketer employed by the client of the 

member, and those relating directly to the subscription service offered by the member. 

The point of delineation between these two elements lies in the branding of the various 

web pages submitted by the Media Monitor to substantiate her complaint. The first section 

of the Decision relates to the affiliate marketer and the ñUnlock Brunoò pages. The second 

relates to those pages which have the Myluvcrush branding. 

 

2. It should be noted that, as between the lodging of the complaint and the finalisation of the 

adjudication, the Myluvcrush site has been redesigned and appears to only be available 

to the United States market. 

 

Activities of the affiliate marketer 

3. It is accepted by the Adjudicator that the claim of misleading advertising ï which 

constitutes the thrust of the Monitorôs complaint ï leads to the door of the affiliate 

marketer. 

 

4. According to the WASPA member their ñclient has no affiliation to Brunoò and the ñBruno 

ad served as a traffic source alone at the time of discoveryò. As noted above this 

relationship was terminated on receipt of the initial complaint. 

 
5. The member states further that its ñclient did not have control over how their service was 

used by affiliate marketersò. 

 

6. This does not, however, absolve the member of its own responsibility to ensure 

compliance with the Code of Conduct and Advertising Rules. The net effect of the 

mechanism used by the member to promote its service was misleading. Furthermore the 

service offered is an illegal contravention of international and local copyright law, i.e. the 

promised service of allowing the full movie to be downloaded is illegal. 

 
7. It is no defence to the allegations raised that the client of the member did not have control 

over the activities of the affiliate marketer. Such client chose the affiliate and should have 

taken measures to ensure that the provisions of the Code, not to mention South African 

and international copyright law, were complied with. The effectiveness of the Code and 

Advertising Rules would be irreparably damaged were it to be accepted that the 

responsibilities of members to comply with the Code and Advertising Rules could be so 

easily abdicated. 
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8. There is an abundance of WASPA precedent relating to this issue and the application of 

section 3.9.1 of the Code. The reader is referred in particular to the Appeal in respect of 

Complaint 4580, lodged by the member. 

 
9. It follows from the above, the evidence provided by the Monitor and the fact the member 

has not directly addressed allegations of non-compliance relating to the activities of the 

affiliate marketer (preferring, instead, to try and distance itself from these), that: 

9.1. The member has not committed itself to lawful conduct at all times. The hook of 

offering the watching of the Bruno movie free is, at best, false advertising and at 

worst fraudulent conduct which is in breach of local and international copyright law. 

9.2. The member has, through the affiliate marketer, offered a service - the watching or 

downloading of the Bruno movie ï which it is not able to provide. 

9.3. The member has not conducted itself in a professional manner in its dealings with the 

public. 

9.4.  The member has not had honest and fair dealings with their customers. 

9.5. The member has, at best negligently, disseminated information that is false and 

deceptive. The adjudicator does not, however, wish to make a definite finding in this 

regard, notwithstanding the fact that the member ought to have known how its 

service was being promoted in the hands of the affiliate marketer. 

 

10. The member is accordingly found to have breached sections 3.1.1, 3.1.2, 3.3.1 and 

4.1.1 of the Code of Conduct. 

 

11. As regards the alleged breach of section 6.5.1 the member states that this term was only 

employed by the affiliate marketer as an inducement to consumers to complete the 

surveys which formed part of the subscription service sign-up process. 

11.1. As set out above, the member remains responsible for ensuring that 

promotions for its services are compliant with the Code and Advertising Rules. The 

service which is promoted as free is the watching of the Bruno movie (used as a 

means of promoting the Myluvcrush subscription service) and, as canvassed above, 

the member remains responsible for compliance with the Code in respect of 

promotions for services which it offers. 

11.2. There is palpably no free content or service available. The term has been 

employed in a misleading manner and the Adjudicator is satisfied that this falls within 

the conduct prohibited by section 6.5.1. 

 

12. The member is accordingly found to have breached section 6.5.1 of the Code. 

 

 

 

http://www.waspa.org.za/code/download/4580_appeal.pdf
http://www.waspa.org.za/code/download/4580_appeal.pdf
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Pricing 

13. A separate element of the complaint is whether the member is compliant with the Code 

and Advertising Rules with regard to the manner in which consumers are subscribed to 

their service and whether this constitutes and independent transaction undertaken with 

the specific intention to enter into a subscription service. This involves looking at that part 

of the test undertaken by the Monitor which relate to pages bearing the Myluvcrush 

branding. 

 

14. The Monitor has raised breaches of sections 6.2.2, 6.2.3 and 6.5.1 of the Code. These 

provisions are provided with more substance by section 9.2.1.2 of the Advertising Rules. 

Further obligations in respect of pricing within the context of subscription services are 

provided by section 9.3.15 of the Advertising Rules. 

 

15.  The memberôs defence to the alleged breach of section 6.2.2 is to state that ñThe full 

retail price is provided on each page óThis is a subscription service for R19.96ôò. 

15.1. The screenshots provided by the Monitor (and not placed in dispute) bear out 

that the above wording is indeed present but the manner of display is clearly not in 

compliance with section 9.2.1.2 of the Advertising Rules. It does not appear to the 

Adjudicator that any effort has been made to so comply. 

15.2. The Adjudicator also agrees with the Monitor that the use of white text 

against the striped background employed has the effect of obscuring the pricing (and 

the fact that there is a subscription service involved (see further below)). 

15.3. The member argues further that ñthis provision is not foundò in the Code of 

Conduct and that it is in conflict with the requirements of section 6.2 and therefore 

cannot be of application. This argument is dismissed: Section 9.2.1.2 of the 

Advertising Rules is complementary to and not in conflict with section 6.2 of the 

Code of Conduct. 

 

16. It is found that the member has breached section 6.2.2 of the Code read with 

section 9.2.1.2 of the Advertising Rules. 

 

17. In respect of the alleged breach of section 6.2.3 the complaint is dismissed. The 

Adjudicator accepts that the full price of the service is displayed ï albeit in a non-

compliant manner ï and that it is properly stated in the SMS sent with the confirmatory 

PIN number. 

 

18. In reviewing the material provided by the Media Monitor it is further apparent that the 

member is in breach of section 9.3.15(ii)(b) which requires that frequency (and the 

minimum frequency, if applicable) at which charges for the subscription component of 

access to a subscription service must be set out in the prescribed manner. 
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19. Pricing on the website refers to R19.96 without any indication of the frequency of charges. 

Only on receipt of the PIN message is it made clear that charges are R19.96 per week, 

and only on receipt of the confirmatory message does it become apparent that the pricing 

structure is R4.99 x 4 SMS per week. By this stage the initial debit of R4.99 has been 

affected. 

 
20. The member is accordingly found to have breach section 9.3.15(ii)(b) of the 

Advertising Rules. 

 

Subscription service 

21. As regards section 11.1.1 of the Code the member is required to ñprominently and 

explicitlyò identify the services as ñsubscription servicesò. This requirement is extended to 

include any ñpromotional material where a subscription is required to obtain any portion of 

a service, facility, or information promoted in that materialò. 

21.1. The Adjudicator, having reviewed precedent rulings in this regard and having 

regard to the size, positioning and design of the notification at the top of the page, 

is satisfied that, objectively speaking, the service is neither prominently nor 

explicitly identified as being a subscription service. The words ñsubscription 

serviceò are place outside of the graphic box and all the text in such box is of a 

larger font and greater prominence. 

21.2. As noted above the colour scheme used obscures rather than facilitates the fact 

that a subscription service is being provided. 

21.3. The Adjudicator is also of the view that the term should have been properly placed 

on the Unlock Bruno pages which, after all, formed part of the promotional material 

for the service. 

 

22. The member is accordingly found to have breached section 11.1.1 of the Code of 

Conduct. 

 

23. Is the actual subscription to the service an independent transaction made with the specific 

intention of subscribing to a service as required by section 11.1.2? 

23.1. The memberôs view is that the service ñis a horoscopes subscription not a quiz or 

competitionò. The member cited the Adjudication under complaint #6796 on 6th 

July 2009, noting that the same matter was withdrawn on this basis.  

23.2. The Adjudicator is unable to find this matter but did locate Complaint 6859, which 

deals with the same basic complaint and appears to be the matter that the 

member is referring to, as does Complaint 4580.  

23.3. The Adjudicator could not identify anything contained in Complaint 6859, which 

effectively endorsed the finding of the Emergency Panel in this matter, which 

supports this contention on the part of the member. 

http://www.waspa.org.za/code/download/6859.pdf
http://www.waspa.org.za/code/download/4580.pdf
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23.4. It is not, however, necessary in assessing compliance with section 11.1.2 to 

consider the question of whether there has been an entry into a quiz or not. The 

second sentence of section 11.1.2 provides only examples of sign-up procedures 

which do not constitute an independent sign-up procedure and cannot be interpreted 

as limiting the first sentence. In this regard the Adjudicator agrees with the view 

expressed by the adjudicator on page 4 of the adjudication in respect of Complaint 

6858.    

23.5. A consumer which has arrived at the memberôs site has no reason to be 

anticipating a subscription service but would rather be under the impression that 

they were answering a quiz to ñunlockò the Bruno movie. 

23.6. In the circumstances, and taking into account the findings of non-compliance 

noted above,  the Adjudicator does not believe that it would necessarily be the 

specific intention of a consumer to subscribe to the service and it follows that 

signing-up to the process is not an independent transaction. 

 

24. The member is accordingly found to be in breach of section 11.1.2 of the Code of 

Conduct. 

 

25. As regards the allegation raised of a breach of section 11.1.4, the argument of the 

member is accepted and the Adjudicator is of the view that the Media Monitor has not laid 

a proper basis for the alleged breach of this section. This section relates directly to the 

subscription service, rather than the promotion thereof. This aspect of the complaint is 

dismissed. 

 
26. The same finding is made in respect of the alleged breach of section 11.1.5, 

notwithstanding that the memberôs argument that the subscription nature of the service 

was explicitly provided for on every page. Again this section relates directly to the 

subscription service and it is the Adjudicatorôs view that its application cannot be 

extended to the Unlock Bruno pages, i.e. there were a sufficient number of intervening 

steps for it not to be possible that the request to unlock the Bruno movie did not lead to 

automatic subscription. This aspect of the complaint is dismissed. 

 
27. The complaint in respect of a breach of section 11.1.8 is dismissed. 

 
28. With regard to section 11.1.10 the member argues that all of the criteria are met and that 

each of the required components is present in the message received. The member refers 

to complaint #6796 and states that a similar allegation from the Media Monitor was 

withdrawn as there was no infraction. 

28.1. As noted above, the Adjudicator is unable to find the matter referred to. Should the 

reference be to complaint 6859 then the only relevant passage in that adjudication 

reads as follows: 

http://www.waspa.org.za/code/download/6858.pdf
http://www.waspa.org.za/code/download/6858.pdf
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ñFollowing the emergency procedure notice, the SP addresses a further response 

to WASPA stating that they did not consider that they had breached section 

11.1.10 of the Code, and that ñthe matter was withdrawn by the Media Monitor 

because [their] PINs are comprised of all necessary criteria. In fact the PIN 

messages go beyond the Codeôs requirements as set forth in 11.1.10 by providing 

consumers with every opportunity to receive help 24x7 in addition to opt out 

instructions should the consumer decide to unsubscribe from the serviceé .ò 

 

28.2. To the current Adjudicator the above seems to reflect the assertions of the 

member rather than any formal finding. There also appears to be some confusion 

with the requirements of section 11.1.8 as opposed to 11.1.10. 

28.3. In any event, to the extent that the matter was withdrawn by the Monitor or that the 

above does constitute a formal finding, this does not prevent the evaluation of the 

matter under this complaint where there is no indication that the allegation of a 

breach of section 11.1.10 has been withdrawn, 

28.4. The message containing the PIN code to activate the subscription falls within the 

scope of application of 11.1.10. 

28.5. Section 11.1.10 states that a member ñmust also include the subscription service 

information in the following format, flow and wordingò, before setting such format, 

flow and wording out. 

28.6. The message received by the monitor: 

28.6.1. Includes the service activation instructions and activation code; 

28.6.2. Does not feature the words ñUôll be subscribed toò but does use the word 

ñsubscriptionò; 

28.6.3. Does not specify the service provider; 

28.6.4. Includes the helpline number, which is not required or permitted by section 

11.1.10; 

28.6.5. Incorrectly states the frequency of billing. 

28.7. Given the above and the peremptory nature of section 11.1.10, the 

Adjudicator cannot agree with the assertion made by the member that ñall the criteria 

are metò or that ñeach component is present in the messageò. 

 

29. The member is found to have breached section 11.1.10 of the Code of Conduct. 

 

30. The complaint in respect of a breach of section 11.1.11 is dismissed. 
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Summary 

31. The complaint is upheld in respect of the breaches of sections 3.1.1, 3.1.2, 3.3.1, 4.1.1, 

6.2.2, 6.5.1, 11.1.1, 11.1.2 and 11.1.10 of the Code of Conduct and in respect of sections 

9.2.1.2 and 9.3.15(ii)(b) of the WASPA Advertising Rules. 

32. The complaint is dismissed in respect of the breaches of sections 6.2.3, 11.1.4, 11.1.5, 

11.1.8 and 11.1.11. 

 

Sanction 

33. In Complaint 4580 the member, in the capacity of information provider, admitted a 

number of breaches of the Code of Conduct in respect of its ñMy1pureluvò service, which 

appears to be essentially the same as the Myluvcrush service forming the subject of the 

Monitorôs complaint in this matter. The full judgment in this matter is set out below: 

 

ñ11. The IP has admitted to violations of the WASPA Code of Conduct, however it 

remains to determine which clauses have been breached and impose an appropriate 

sanction. 

 

12. The Complainant cites clause 6 of the Code of Conduct, however, as the service in 

question is a subscription service, other portions of the Code of Conduct and advertising 

rules apply. 

 

13. To address the specific breaches alleged by the Complainant seriatim: 

 

13.1. Full cost of services is not displayed. In terms of clause 6.2.2 of the Code of 

Conduct, the advertisement should have included the full retail price of the service. 

Advertising Rule 9.2.16 (ii)(a) (relating to subscription services states that the total charge  

that the consumer will incur for the subscription component of their access to the 

subscription service must be indicated in the advertisement. As no indication as to cost 

appeared at all in the advertisement, the IP has breached both of these clauses. 

 

13.2. Terms and conditions were not displayed. It is apparent from the advertising rules, 

specifically rules 9.2.2.2 and 9.2.3.2 that terms and conditions applicable to the service 

must appear on the same page as the "call to action" and should not be available on 

another page or incorporated by reference. The SP states in its response that a 

reasonable person would have followed the link to the terms and conditions on Annexure 

E. Be that as it may, there is still an infringement of the advertising rules which are meant 

to ensure that everyone is aware of the terms and conditions so that no abuse will take 

place. Any ambiguity here is removed by an inspection of clause 9.2.1 of the advertising 

rules which gives a clear overview. Accordingly the IP has breached the rules cited. 
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13.3. Helpline number is not displayed. Advertising rule 9.2.9 states that an advertiser 

must provide a web site address and a helpline number / shortcode. As neither of these 

was provided in the website complained of, the IP has breached the rule cited. 

 

13.4. Company name is not displayed. Clause 6.2.6 of the Code of Conduct requires that 

the name of the SP or IP be included in advertising for premium rated services. This did 

not occur in the website complained of, and hence the IP has breached the rule cited. 

 

13.5. The full bearer cost and other cost involved are not displayed. It is not known to the 

adjudicator, and probably not known to the Complainant either, if there were in fact any 

extra costs involved in this service. Thus the IP cannot be said to have breached 

advertising rule 9.2.16 (ii)(c). 

 

13.6. Requirements for full access to the service offered are not displayed. 

This requirement is only necessary where the service in question does indeed have 

requirements for full access which are not available to all cellphone owners. Given that 

this is a SMS service, it is most unlikely that there will be any special requirements for the 

use of this service. 

 

14. It came to the adjudicator's attention while examining the complaint that the IP is 

also guilty of the following breaches: 

 

14.1. Frequency not indicated. In terms of advertising rule 9.2.16 (ii)(b) the frequency of a 

subscription service should be indicated in advertising. This was not done in the website 

in question, and the IP is thus guilty of an infringement of the cited rule. 

 

14.2. "Subscription service" does not appear. This is clearly a subscription service, but of 

the five website pages included in the complaint, only the first and fourth included the 

words "this is a subscription service" at the top of the screen. Significantly, on the fifth 

page (or ñstepò), which includes the call to action and the reference to terms and 

conditions, there is no reference to this being a subscription service at all. This constitutes 

an infringement of both clause 11.1.1 of the Code of Conduct and advertising rule 

9.2.16(i). 

 

14.3. Given the potential for abuse of subscription services, any infringement of the 

Code of Conduct relating to subscription services is viewed in a serious light. 

 

15. The adjudicator noted the SP's comments relating to corrective action. 
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16. A visit to the website at URL http://my1pureluv.com/za/ on the 28th of August 2008 

revealed the following shortcomings that still exist despite the remedial action alleged by 

both the SP and IP: 

 

16.1. the name of the IP does not appear on the website itself. Where it appears in the 

ñfull terms and conditionsò it is reflected as ñMobstarò, while the IPôs name is apparently 

ñMobile Messengerò. 

 

16.2. The Terms and Conditions appear in a pop-up window, which is a contravention of 

advertising rule 9.2.2.2. 

 

16.3. The words ñSubscription Serviceò or similar do not appear on page 5 (or ñstep 5ò) of 

the website, which contains the call to action.ò 

 

34. This adjudication was filed on 1 September 2008. The fact that the member is still not 

compliant with the sections of the Code (as they are now) relating to its subscription 

services is regarded as an aggravating circumstance in assessing the sanction to be 

imposed in respect of breaches relating to the Myluvcrush branded pages and 

subscription service. The Adjudicator notes that the findings made in this matter were 

upheld on appeal ï see http://www.waspa.org.za/code/download/4580_appeal.pdf - 

although certain sanctions were varied. 

 

35. The immediate termination of the link to the affiliate marketer is regarded as a mitigating 

circumstance as regards contraventions relating to the activities of such affiliate. 

 
36. The fact that the impact on consumers who subscribed to the service would have been 

aware of such subscription almost immediately through the observance of the 

requirements of section 11.1.8 of the Code (and therefore had the opportunity to opt out) 

is regarded as neither mitigating nor aggravating. Such consumer would still have been 

out of pocket the initial R4.99 as well as the cost of unsubscribing and the member should 

not benefit in the assessment of sanctions merely through compliance with the Code. 

 
37. The number of breaches found and the cumulative effect thereof in creating potential for 

consumer confusion is regarded as an aggravating factor across all breaches. 

 
38. The expressed intention of the member to take specified corrective measures where it 

agrees that it may have fallen short of compliance has been taken into account as a 

mitigating factor where relevant. 

 

http://www.waspa.org.za/code/download/4580_appeal.pdf
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39. In assessing the sanctions to be imposed the Adjudicator has also had reference to the 

record of the member and sanctions imposed in respect of breaches of those clauses 

found to have been breached by the member in this matter. 

 
40. The Adjudicator also noted the seriousness with which offences relating to subscription 

services is regarded and the damage to the industry which flows from conduct such as 

that undertaken by the member in this matter. 

 
41. The following sanctions are imposed: 

41.1. The member is required to terminate the subscription of and refund in full all 

consumers who subscribed to the service.  

41.1.1. Such refund is to be affected within ten (10) days of receipt of notification of 

this Adjudication and proof of the refunds is to be provided to the WASPA 

Secretariat.  

41.1.2. The member is further ordered to send an SMS to all such subscribers 

explaining that the termination and refund has been ordered by WASPA. Such 

SMS should not contain any marketing material and must, at a minimum state 

the words ñrefund ordered by WASPA www.waspa.org.zaò as well as setting out 

the name and contact number of the member. 

41.1.3. No new subscriptions may be accepted pending compliance with paragraphs 

41.4 and 41.5 of this Adjudication. 

41.1.4. This is a general sanction flowing from all of the breaches and their combined 

effect. 

41.2.  In respect of the breaches relating to the activities of the affiliate marketer, viz. 

sections 3.1.1, 3.1.2, 3.3.1, 4.1.1 and 6.5.1 of the Code: 

41.2.1. If not already provided the member is ordered to provide the name of the 

affiliate marketer to the WASPA Secretariat within five (5) days of receipt of 

request to do so. This order is not appealable. Any failure to comply with this 

order will result in a further complaint being lodged against the member for such 

failure. 

41.2.2. The member is fined the sum of R45 000, payable within five (5) days of 

receipt of the relevant invoice from the WASPA Secretariat. 

41.3. In respect of the breaches relating to the Myluvcrush site and the subscription 

service offered by the member, viz. sections 6.2.2, 11.1.1, 11.1.2 and 11.1.10 of 

the Code of Conduct and in respect of sections 9.2.1.2 and 9.3.15(ii)(b) of the 

WASPA Advertising Rules: 

41.3.1. The member is fined R75 000 in respect of the breach of section 6.2.2 of the 

Code of Conduct read with section 9.2.1.2 of the Advertising Rules. 

41.3.2. The member is fined R150 000 in respect of the breaches of sections 11.1.1 

and 11.1.2 of the Code of Conduct. 

41.3.3. The member is fined R25 000 in respect of the breach of section 11.1.10. 

http://www.waspa.org.za/
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41.3.4. The member is fined R15 000 in respect of the breach of section 9.3.15(ii)(b) 

of the Advertising Rules. 

41.4. The member is furthermore ordered to make immediate steps to rectify all 

breaches identified in this adjudication. The Media Monitor is requested to test 

subscription services offered by the member after the serving of the period of 

service suspension or before such time should an appeal be lodged against such 

sanction. This order is not appealable. 

41.5. In addition to the above the member is suspended from offering any web-based 

subscription services or taking on any new subscriptions through web-based sign-

up promotions or procedures, until such time as the abovementioned breaches 

have been remedied. This order is not appealable.  
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ANNEXURE A ï WASPA MEDIA MONITORôS TESTING 

 

DATE: 14 July 2009 

PHONE NUMBER:  0785865179  

STARTING BALANCE: R84.58 

SERVICE PROVIDER: Integrat 

WEB LINK:http://watchbruno.net/watch-bruno-online.html 

 

Background: 

We were alerted to a website that uses the Bruno movie as a marketing medium, or in my 

opinion a scam, in order to sell a non-relevant content subscription service.   The site starts 

with the opening credits of the movie Bruno, making the web user think theyôre about to view 

the movie for free. But the service provider is tricking viewers into a subscription service, and 

then doesnôt provide the Bruno movie anyway. 

 

I went to the web link in question: 

 

 

I clicked on the MY LOVE CRUSH Link, so that I could complete the free survey as stated. 

http://watchbruno.net/watch-bruno-online.html
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I then clicked on OK under the following sentence on the page as shown above: 

Your IP: 198.54.202.218 

Attention!!: You must use real information in this survey or you will be permanently 

banned from this web site after the information is reviewed. 
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Then the screen changed entirely: 

 

I selected my gender as prompted, 

 


