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Wireless Application Service Provider Association

REPORT OF THE ADJUDICATOR

WASPA Member (SP): Mira Networks

Information Provider (IP): Fun Mobile/Worldbase

Service Type: Subscription

Source of Complaints: WASPA Monitor

Complaint Number: 6797

Code Version (CoC and AR): Code of Conduct 7.0, Advertising Rules 2.3
Date of Adjudication: 16 September 2009

Complaint

1. Onthe 12 June 2009 the WASPA monitor accessed the Fun Mobile service referred to as
the “Polytones Club”. The monitor identified
Code of Conduct, including clauses 4.1.2,6.1.1,6.2.4,11.1.1,11.1.2, 11.1.5, 11.1.8 and

breaches of the advertising code of conduct including clauses 9.2.1.1 and 9.2.2.1.

2. Inessence the WASPA monitor alleged that the website in question gives the impression
thatyou are able to get a free ringtone with “r
to join the subscription service in order to

the WASPA monitor’s complaint can be found i1

IP Response

3. It appears as though the SP in this matter was never informed of this complaint.
However the IP in this matter is a WASPA affiliate member and the IP provided a
detailed response as well as the history | og

are attached as Annexure B and C respectively.

4. The detailed response f r om-operhtienwithRhei s appr eci :
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process is noted.

5. The IP version of the service differs from the WASPA monitors version in that the screen
shot of the service allows the user to see the Terms and Conditions of the service in the
IP version, as opposed to the WASPA version. This is also true of the screenshot of the

next page once the PIN code has been sent to the user.
6. Inits response the IP indicated:

6.1.that it did not consider that clause 11.1.8 had been breached due to the fact that the

four requirements in terms of this section had been complied with, to wit:

WASPA Code of Conduct Funmobile Information
Name of the subscription Funmobile Polytones Club
The cost of the subscription service and the R22.50/week

frequency of the charges
Clear and concise instructions for To Stop, text STOP PL to 31345
unsubscribing from the service
The service provi de|Cs:01146133212

6.2.that it had indicated the pricing in the SMS as well as in the terms and conditions in
order to comply with c¢clauses 4.1.2, 6.1.1 ¢
further” the pricing information the cost |

An example of this reads:

6.2.1.4 ¢ K & Bunmiodile Poly Ringtones. By signing up for this service and by
entering your personal PIN Code which will be sent to the mobile phone number
supplied by you on this website, you acknowledge that you are subscribing to
our serviceVODACOM, CELL C ANDNVUSERMiIll be billed R 22.50 weekly
XR750/SM& | YR NBOSAGS o ONBRAGA t2feée wAaAy3Aih?2

6.3.thatthe* subscri ption service” was originally p
the web site, but had since been removed due to a technical error. This has been

rectified to comply with clause 11.1.1 of the CoC;

6.4.that the price of the subscription service was located in the terms of service and in

the title;

6.5.that the text for the access cost and terms and conditions was smaller than required

by the Advertising Rules in terms of clauses 9.2.1.1 and 9.2.2.1 due to a technical
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6.6.Finally the IP provided screenshots of the updated service which it contended was

compliant with the WASPA CoC and Advertising Rules.

WASPA Monitor Response

7. The WASPA Monitor then considered the response by the IP in this matter and indicated
that notwithstandingtheIP’ sar i ati on of their web site and ¢

significant breaches of the code, which were:

7.1.The message delivered by the IP as indicated in our clause 6.2.1 above is not the
“wel come message” aftenthe cansaurhehhasrsubscrised,pr ovi ded
rather than before. This of course is relevant insofar as this would inform the

consumer as to whether he/she would want to use this service or not;

7.2.The WASPA monitor also indicated that in her opinion the welcome message was

(according to the log as provided in Annexure B hereto):

7.2.1.Welcome to Funmobile! Want hottest wallpaper for your phone? Type BABE to
31345 to receive theditest wallpaper! R22.50/week

7.3.The above welcome message also bundled another service with the subscription

service according to the monitor.

74The I P is misleading the public by alleging

when in fact it is not.

75.Thel P has stil/l failed to meinthaS®MIbutt he wor ds

rat her uses subscribing to our service”;

Emergency Panel

8. As aresult of the comments by the WASPA monitor an emergency panel hearing was

convened to consider the above matter.

9. The emergency panel made the following findings (please see Annexure D):
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9.1.there was a prima facie breach of clause 11.1.1 in that the amended version of the
promotion lacks a sufficiently prominent and explicit indication that it is advertising

a subscription service;

9.2.There was a prima facie breach of clause 11.1.2, since it seems likely that the
intention of a consumer responding to the promotion will be to obtain the

complimentary ringtone, rather than to join a subscription service;

9.3.there was a clear breach of clause 9.3.11 of the Advertising Rules, in that
"complimentary"” has the same meaning as the word "free", in the context that it is

used;

9.4.the messages sentbytheSP( t hi s i s i n toecaitdeautdscriptioro b e
service is initiated are confusing. According to the logs provided by the SP, a
message meeting the requirements of clause 11.1.11 was sent to the customer
prior to the initiation of the subscription service. Once confirmation was received
from the customer, three messages (each billed at R7.50) were sent to the
customer, followed by a fourth message, which appears to be the welcome
message contemplated in clause 11.1.8. There is some question as to whether this
practice complies with the requirement in the WASPA Code for the welcome
message to be sent immediately. However, notwithstanding this concern, the panel
took the view that there was no prima facie evidence of a breach of clause 11.1.8 of

the Code. The panel also found no evidence of a breach of clause 11.1.5.

9.5. The panel noted the remedial action taken by the member in respect of the alleged
breaches of clauses 9.2.1.1 and 9.2.2.1 of the Advertising Rules, but agreed that no
further urgent remedy was required, and made no finding in respect of these

clauses.

9.6. The panel did not feel that it was necessary to make any finding on clauses 4.1.2,

6.2.4. of the Code, and deferred these to the formal adjudication.

10. Consequently the panel ordered the SP to immediately suspend this promotion in its
entirety pending the completion of the formal adjudication of this complaint and the

panel requested that the WASPA Secretariat expedite the adjudication of this complaint.
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Third IP Response
11. After the IP received the Emergency Panel Ruling it responded in a document attached

hereto as Annexure E.

2.l n its response the I P indicated that it had
web site in question and provided a screen shot of what the web site would look like

should the service be allowed to continue.

13. From the screenshot it can be deduced that the following changes have been made from

the original advertisement:
13.1. word “hottest?” has repl;aced the word *“c

13.2. The addition of —-R22b5Chrwepeklon” skkavilteen

the upper right hand corner in black;

13.3. The terms and conditions have been varied to include a reference to the

cost of each SMS (R7.50);

13.4. The location of the Terms and Conditions on the web site is unchanged.

Portions of the Code of Conduct (version 7.0) considered:

14. 4.1.2. Members must not knowingly disseminate information that is false or deceptive,

or that is likely to mislead by inaccuracy, ambiguity, exaggeration or omission.

15. 6.1.1. In addition to the provisions listed below all members are bound by the WASPA

Advertising Rules, published as a separate document.

16. 6.2.4. Pricing contained in an advertisement must not be misleading. If multiple
communications are required to obtain content, then the advertised price must include
the cost for all communications required for that transaction. A clear indication must

always be given that more premium messages are required.

17. 11.1.1. Promotional material for all subscription services must prominently and explicitly
identify the services as “subscription servi

where a subscription is required to obtain any portion of a service, facility, or
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information promoted in that material.

18. 11.1.2. Any request from a customer to join a subscription service must be an
independent transaction, with the specific intention of subscribing to a service. A
request from a subscriber to join a subscription service may not be a request for a

specific content item.

19. 11.1.5. Customers may not be automatically subscribed to a subscription service as a

result of a request for any non-subscription content or service.

20. 11.1.8. Once a customer has subscribed to a subscription service, a notification message
must immediately be sent to the customer. This welcome message must be a clear
notification of the following information, and should not be mistaken for an advert or

marketing message:

(a) The name of the subscription service;

(b) The cost of the subscription service and the frequency of the charges;
(c) Clear and concise instructions for unsubscribing from the service;

(d) The serviceprovider ' s t el ephone number

Portions of the Advertising Rules version 2.3 considered:
21. 9.2.1.1 Formatting Of Access Cost Text:

Access cost text must be of a size that is at least 80% of the largest access number on
the page, or 15 point font size, whichever is the greater. The access cost text must be in

a nonserif font

e The pricing text must be clearly shown bei
and not be placed or formatted in a manner where it may be obscured by other text

information, graphics or marks that may be displayed around it.

e The cost text must not be part of a colour

(objective) easy reading of complete details of the price.

e All access cost information must be placed
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22. 9.2.2.1 Formatting & Font Criteria For T&C Text
e The T&C text must be in 12 point font size,
Web page, whichever is the greater. The T&C must be in a non-serif font
« Al T&C i nformation must be placed hori zoni
23. 9.3.1 Abbreviations — See the advertising rules.
24. 9.3.11 Free Services
The keyword “free” or words with the same or
not be used for any service unless that service has no associated charges whatsoever,

excluding network bearer charges.

Decision

25. This matter is governed by the WASPA Code of Conduct Version 7.0 due to the fact that
the alleged infringements occurred between 2009-03-25 and 2009-06-17. However the
IP clearly would like to continue with this campaign and as a result cognisance was also

had of the CoC version 7.4 which is currently in force.

INFORMATION NOT TO BE DECEPTIVE (4.1.2)

26. Clause 4.1.2 of the CoC indicates that not only must the information be deceptive but
that the IP (or SP as the case may be) must not knowingly disseminate deceptive
information. This clause thus requires the element of intentionally deceiving customers.
As a result of the responses by the IP it is not clear that the IP intended to deceive
customers (whether or not it did in fact do so). As a result this clause has not been found

to be breached by the IP.

PRICING NOT MISLEADING (6.2.4) (AR 9.3.1)
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27.

The IP has admitted that the prices of each individual communication were not included

in its Terms and Conditions (i.e. R7.50 per SMS) and has rectified this problem. In the

circumstances it is found that the web site as it then was contravened clause 6.2.4 of the

CoC but that the proposed amended web site would not. Moreover the price does not

include the frequency (weekly) which it is required to do. This too breaches clause 6.2.4

of the CoC.

28.Secondl P have omi

just bel
he i

y the |
from Ri2r2 .bl*d e
The

seems to

t ext ow

ringt one” . use of t ncorrect

and contrary to Advertising Rule 9.3.1.

PROMINENTLY INDICATE SUBSCRIPTION SERVICES (11.1.1)

“Hdttest”)” Ge t

tted to

abbrevi

29. The IP admitted that a prominent indication that the service was a subscription service

30.

was omitted due to a technical fault. While the fact that this was a technical fault is a
potential mitigating factor, it does not cure the fact that clause 11.1.1 of the CoC was

breached by the IP. In the circumstances this clause has been found to be breached.

The IP then contended that the inclusionof“* s ub s cr i ptRi22n 50¢ imeieckd y "

the upper right hand corner in black would cure this problem. | cannot agree. Basic

ndi t hat
hand

be

usability relatingtowe b si t es i

t he

cates

drawn to upper right cor

attention would naturall

y

dr awn t

t he web

ner of t

(0]

cell phone number must be typed. In the circumstances only the inclusion of the same

message direct|l bel ow the “ submi

y

BUNDLING OF SUBSCRIPTION SERVICES (11.1.2)

t ”

31. It is apparent that a customer may be fooled that a specific content item which was

“complimentary” would be able to

As this was not the case clause 11.1.2 has been found to be breached in that the

complimentary ringtone is bundled with the subscription service.
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AUTOMATIC SUBSCRIPTION (11.1.5)

32.The I P did not ®“automatically” subscribe the
warning that it would be subscribed. In the circumstances the IP is not found to have

automatically subscribed the customer.

CONTENT OF WELCOME MESSAGE (11.1.8)

33. The welcome message provided by the IP was a more difficult problem. From the
message log it is clear that all four messages were provided to the WASPA monitor
within minutes of each other. It would appear that the premium messages were
delivered first and the welcome message second. While it is possible that this is simply
due to the inherently unpredictable nature of SMS delivery systems, it seems likely that
the IP is capable of ensuring that the welcome message is sent before any other

messages as clearly this was the intention of the CoC.

34. Looking at the content of the welcome message it was contended by the WASPA
monitor that the welcome message was clearly not compliant. For the reasons indicated
above | have given the IP the benefit of the doubt and will consider the text of the forth

message provided in terms of the message log, to wit:

34.1. &3 new credits granted, go to za.funmobile.com ntlR activated to
Funmobile Polytones Club CS#4d133212. R22.50/week To Stop, text STOP PL to
3134%.

35. The only obvious omission in this message is the lack of a telephone number as required
by 11.1.8 (d). From the message above it coul
to a telephone number but the number in question is a digit too long to be a valid
telephone number. Moreover the lack of a clear indication that this is a telephone

number would, on its own, breach 11.1.8 (d) of the CoC.

SIZE AND FORMATTING OF ACCESS COST TEXT (AR 9.2.1.1)

36. This clause has clearly been breached in that the access cost text in the original web site
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is far too small in a relative sense to the remainder of the text. The specific web site
promotion has been discontinued as ordered by the Emergency Panel and thus the only

evidence available in this regard are the screenshots of the service.

37. In order to rectify the problem the IP is required to ensure that the text size for the
advertisement is at least 15 point sans serif font. Reference should also be made the

placement of this text as indicated above.

SIZE AND FORMATTING OF TERMS AND CONDITIONS TEXT (AR 9.2.1.1)

38. The size of the terms and conditions text is less obvious and difficult to determine from
the screenshots. However the IP has admitted in its responses that the text size was
insufficient and has rectified this problem. As result this clause of the Advertising Rules

has been breached.

USE OF THE WORD “COMPLEMENTARY” (AR 9.3.11)

39. ThelPhasalready i ndi cated that the word “compliment

web site. | am in full agreement with the Emergency Panel that the inclusion of the word

compl ementary” was indicative of a “free” ri
prohibited in terms of Clause 9.3.11 of the Advertising Rules which has been found to be

breached.

Mitigation/Aggravation
AGGRAVATION
40. In aggravation of the circumstances:

40.1. There were no aggravating circumstances found.

MITIGATION

41. In mitigation of the circumstances:
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41.1. The IP has made an effort to communicate with WASPA regarding these

matters;

41.2. The delivery time of an SMS is not always able to be strictly enforced by an

IP and/or SP;

41.3. The IP removed the offending web site as required by the Emergency Panel

and it remains removed, presumably at a financial cost to the IP;

41.4. The IP has proposed an alternative service in an effort to be compliant with

the WASPA code.

Sanction Imposed

42. While the IP clearly breached the CoC and Advertising Rules with regard to the web site
it would appear that there are mitigating factors in favour of the IP. However one
cannot lose sight of the fact that there was a significant lack of clarity on the service
offering by the IP and that it is in the best interests of the industry for the WASPA
members involved to be penalised — either financially or otherwise —in order to provide
significant motivation for the WASPA member to avoid breaching the WASPA Code of

Conduct in the future.

43. For various reasons, including the mitigating factors mentioned above, it is not
considered to be appropriate to implement a harsher sanctions as would normally be
due in this type of matter and so | exercise my discretion as the adjudicator to impose

the following sanctions:

43.1. The P is directed to send an SMS to every customer who signed up to the
subscription service offering a full refund of their monies spent on the service up
until the suspension of the service OR the IP must refund all subscribers of the
service up until the date of the suspension of the service. In the event that the IP
chooses to implement the former sanction it will ensure that it has sufficient
capacity to receive process and reply to all the subscribers of this service who claim
the full refund. The IP is warned that a failure to have adequate systems in place to

implement the former sanction would be regarded as a breach of the WASPA Code
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of Conduct which would be aggravated by the fact that this action is already part of

a sanction which resulted from a breach of the WASPA Code of Conduct.

43.2. The IPis directed to pay a fine of R100 000.00 for the breach of the clauses

indicated above.

43.3. The IPis directed not to re-introduce the subscription service until the breaches

of the CoC as indicated above have been rectified.

43.4. The IP is warned that similar actions in the future could lead to the suspension

of the IP as a WASPA member.

43.5. The WASPA Secretariat is ordered to bring this adjudication to the attention of

the SP in this matter.

Appeal

Please note that should the IP wish to appeal this decision it must inform the secretariat of
this within five working days of this decision in terms of section 13.6 of the Code of Conduct

version 7.4.
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Annexure A

PLEASE NOTE THAT SOME IDENTIFYING PERSONAL INFORMATION HAS BEEN REMOVED BY
THE ADJUDICATOR DUE TO THE FACT THAT THIS ADJUDICATION WILL BE PUBLICLY

AVAILABLE.

DATE: 12 JUNE 2009

PHONE NUMBER: {phone number renoved}

STARTING BALANCE: R233.22

SERVICE PROVIDER: Fun Mobile

WEBSITE: http://za.funmobile-
ringtones.com/index.php?a=365&s=subid&ref2=sa_ig&ref3=sa iq thks&ref4=3379
&ref5=4737&=&0d=0g530e

& Get your complimentary ringtone (or mono ringtones. poly ringtones, wallpapers, JAVA games, screensavers) with paid subscri... . [ S8

fle Bt Yew ooy fookmets ook Hep
| o 2 b e e Rk g ions Loy IR PR e 5SS~ AR wiaa_ GNP i TS alem ST 00 0t T R S 00 - iG] F &

o toet Vieied @ Sotting Started . Latest Hoadines | ) Customioe Links ] Froe Hotmard | Windown Madvetiace | Wirdows Media | ‘Wircows KT Home 4§ repn/www googe

@ tsbroseg -

i Facsoct | ome | et your conglmentary rivg.— G

GET YOUR

COMPLIMENTARY

RINGTONE

AW MAALTIAE Mo
Wlﬁk‘-.i W MMI’(AWQBS

3 EASY STEPS

ENTER YOUR GELL FHONE NUMBIER

CONFIRM|
TOUR PiNe

SRS OF sawving »
[ =
[T PSR [ X7 T LTI [ TP T TP O B T T e o Wmipa ) | @) Docummes "B Q 18P B caasme

| entered my cell phone number and service provider:

Then | received a sms with a pin number:

ReplyOKto 31345, Pin is 6128. Udl | b subscribed
Funmobile@R22.50/week.Help?Call 01146133212. To unsubscribe, text STOP

PL to 31345
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i toet Vieited @9 Gotting Started . Latest Hosdines | | Customios Lrks ] Froe Hotmard | Windows Marketlace | Wirdows Medi | 'wirdows I Home 4§ repn/fwww googec

it BT e
-~
You shuuld have recoived
i
5 7 Entort 3
SIEASY STERS Altarnatively, yous can
text OK to 31345
CONFIRM : ]
YOUR P E = '
SUBMIT
o e G gl v
Wl glsn Slaane
- SRR OF Sawvin —:_
one =
RRCETi il v tan | e | Queviseinne, (O it [T ivenves | Gomore: WQL Q01 B 27w

And received a sms:

3 new credits granted, go to za.funmobile.com now!UR activated to Funmobile
Polytones Qub CS:01146133212. R22.50/week To Stop, text STOP PL to 31345

| then entered the pin number:
R5 was deducted for joining the service.

The screen then changed:
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{& Funmobile - Download Top Monophonic Ringtones, Polyphonic Ringtones, True Ringtones, Wallpapers, Mobile Games, Cellphon... .. | el X |
Fle Edt Yew Mooy Sookmets  Took Hep

a - C . O e Rk COmVIngn ot ko phores AUS0E08E - . } 3
& ticet Viiid @ Gotting Started Latest Hosdnee Cusomioe Liks Froe Hotradd | 'Windosn Marketilace Wirdows Medo wroows Kl Home ~'| e Wi googe o

@ iharg -

K Facsmock | Fome Furanobile - Dowroad Top M & 2

ol Phom Mornber | South Afric 0
» Tl Mhaie veded Sar
UNMODIIE s g
Wiugtunes « Grsphies o Gamne « Teut 4 Feven

Chance to Win iPhone 16 GB free BI
+  When was the Phane invented? ul

1998 C ) 2007 O
Chance to Win iPhone 16 GB free

© When was e [Phens levenbed?

1988 O) 2007 O)
-
Do0% =
[ start ) Vixs 1 ) Sy ko b Ouiacw it LT T & chonm ) Lo s ) 3ty e WU Ly o

| entered the pin number onto the above website. | decided to download a ringtone to
seef it would use the Afree creditso and it

Conclusion:

On coming across this webpage the customer is drawn to the huge advertisement of:

AGET YOUR COMPLI MENTARY RINGTONE! 0 The f ac!
serviceisverymisedi ng. The T%Cs i sndét noticeabl e u
page, and the font of the T&Cs is very small, and is not compliant with the code. The
COMPLIMENTARY RINGTONE is also advertised in a way which leads the

customer to believe that you are able twvdimad a free ringtone in three easy steps

by 1: entering your number and 2: confirming your pin and 3: choosing your content.

The welcome message is in the wrong format.

Breeches of the code:

4.1.2. Members must not knowingly disseminate informatiahithfalse or
deceptive, or that is likelio mislead by inaccuracy, ambiguity, exaggeration or
omission.

6.1.1. In addition to the provisions listed below all members are bound by the
WASPA AdvertisingRules, published as a separate document.

6.2.4. Picing contained in an advertisement must not be misleading. If multiple
communications areequired to obtain content, then the advertised price must include
the cost for all communicatiomequired for that transaction. A clear indication must
always be yen that more premium messages required.
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11.1.1. Promotional material for all subscription servioest prominently and
explicitly identify the sleigincludessasy as fAsubsc
promotional material where a subscriptiomegured to obtain any portion of a

service, facility, or information promoted in that material.

11.1.2. Any request from a customer to join a subscription service must be an
independent

transaction, with the specific intention of subscribing to a servicegAest from a
subscriber to joim subscription service may not be a request for a specific content
item.

11.1.5. Customers may not be automatically subscribed to a subscription service as a
result of a

request for any nesubscription content or service

11.1.8. Once a customer has subscribed to a subscription service, a notification
message must

immediately be sent to the customer. This welcome message must be a clear
notification of the

following information, and should not be mistaken for an adveamtarketing

message:

(a) The name of the subscription service;

(b) The cost of the subscription service and the frequency of the charges;

(c) Clear and concise instructions for unsubscribing from the service;

(d) The service providerots telephone numbe

Breeches of the Advertising Rules:

9.2.1.1. Access cost text must be of a size that is at least 80% of the largest access
number on the page, or 15 point font size, whichever is the greater.

9.2.2.1. The T&C text must be in 12 point font size, or 50%heflargest access
number on a Web page, whichever is the greater.

Thursday, 17 September 2009 Page 16 of 29



Wireless Application Service Provider Association

Report of the Adjudicator

#6797
Annexure B

WASPA Complaint Ref: #6797

User of 0769596058 subscribedt o

submitti t he

ng

Complaint

Funmobi | e d"%Jure 200by c e
PI'N code that

IP Address 196.25.255.218) and unsubscribed from all services on 15" June,
2009. And the user was charged R22.50 in total (3 MTs at R7.50 each).
(Please refer to attached history log for details)

The service starts rolling once the user completes the subscription registration
process. The user enters own MSISDN, selects servicing operator and clicks

SUBMITa

fire BIBEE SN CRRNENEE A
LU MRES & 0 5 -

B ant s ol g 0 L S A

L T L e e Sty - 4 A M-

= Plire-nunmesm - Heamm oesasamy) - oRkr ateeny -

- -8

- R L
subacripbon sarvice - 1222, 50/wmekly

GET YOUR

COMPLIMENTARY

RINGTONE

s o S SR ST S U, LT, s A
P EERAATIOL ALY I YA D) SRR IO P HIE T

3 EASY BTEPS e

. P N -

The user will be redirected to second page as the required information
obtains. At this point, the user shall reply a SMS with an OK or enter a PIN
code provided by us via SMS who wish to confirm the purchase. The service
will only be activated once the confirmation received.
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Wireless Application Service Provider Association

Report of the Adjudicator Complaint
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1.) Formatting

of Welcomed Message

1.1 In WASPA Breaches of the Code:
11.1.8. Once a customer has subscribed to a subscription service, a
notification message must immediately be sent to the customer. This
welcome message must be a clear notification of the following
information, and should not be mistaken for an advert or marketing

message.

(a) The name of the subscription service;
(b) The cost of the subscription service and the frequency of the charges;
(c) Clear and concise instructions for unsubscribing from the service;

(d) The service provideros

5

Funmobil eds Response:

Initially, the userente r s own MSI|I SDN & sel
in our website. Then, the user receives a free message from us. The message

is
ARReply

tel ephone

numt

ects oper ator

OK to 31345,Pin is 6128. U"]l
Funmobile@R22.50/week.Help?Call 01146133212.To unsubscribe,text
STOP PL to 313450

After the user activates the service by replying SMS with an OK or entering

activation code, we will send three charged messages and along with one free

welcome message. The subscription registration completes.
i 3 n e wsgecanteddgd o za.funmobile.com now!UR activated to
Funmobile Polytones Club CS:01146133212. R22.50/week To Stop, text
STOP PL to 313450

Following the clause 11.1.8, a welcomed message must include certain

information and we follow all through. A clear indication provides below:
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Wireless Application Service Provider Association

Report of the Adjudicator Complaint
#6797
WASPA Code of Conduct Funmobile Information
Name of the subscription Funmobile Polytones Club

The cost of the subscription service and | R22.50/week
the frequency of the charges

Clear and concise instructions for To Stop, text STOP PL to 31345
unsubscribing from the service

The service provide|CS:01146133212

2.) Pricing information

2.1 In WASPA Breaches of the Code:
4.1.2. Members must not knowingly disseminate information that is false
or deceptive, or that is likely to mislead by inaccuracy, ambiguity,
exaggeration or omission.

6.1.1. In addition to the provisions listed below all members are bound by
the WASPA Advertising Rules, published as a separate document.

6.2.4. Pricing contained in an advertisement must not be misleading. If
multiple communications are required to obtain content, then the
advertised price must include the cost for all communications required for
that transaction. A clear indication must always be given that more
premium messages are required.

Funmobil eds Response:

5

The pricing information can be found in the website. Price point, R22.5
weekly, is stated under the subtitles as well as in Terms of Services. We do
not mean to attract the users to download a free ringtone but the fact of
subscribing the service.
Action taken:
In order to extend further pricing information, we have added number of
premium messages to be sent and the cost per premium message in the
Terms of Service. The action has been implemented with an immediate effect.
Here the below is the extract from our updated Terms of Service for your
information:
AThis is a Funmobile Poly Ringtones. By
and by entering your personal PIN Code which will be sent to the
mobile phone number supplied by you on this website, you
acknowledge that you are subscribing to our service. VODACOM,
CELL C AND MTN USERS will be billed R 22.50 weekly(3 x R 7.50/
SMS) and receive 3 credits Poly Rington:

3.) Subscription Services ldentity
3.1 In WASPA breaches of Code:
11.1.1. Promotional material for all subscription services must
prominently and explicitly identify the s
s e r v i dhessnoludes any promotional material where a subscription is
required to obtain any portion of a service, facility, or information
promoted in that material.
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11.1.2. Any request from a customer to join a subscription service must
be an independent transaction, with the specific intention of subscribing to
a service. A request from a subscriber to join a subscription service may
not be a request for a specific content item.

11.1.5. Customers may not be automatically subscribed to a subscription
service as a result of a request for any non-subscription content or

service.
., Funmobil eds Response
Regardingt he Subscription Service | dentitiy, we

R22. 50/ weeklyo posted on top ri gwehaveor ner .

inspected the system and found that it was a once-off technical error, and we have
fixed the error immediately.

In spite of missing prominently subscription services identity, we have shown
information of the subscription service in the subtitles as well as in Terms of
Service. A description APAI'D SUBSCRI PTI ON
underneath of the title. It gives an idea to the user that we are doing

subscription services at the price R22.5. Please refer to http://za.funmobe-
ringtones.com/index.php?a=365&s=subid&ref2=sa_iq&ref3=sa_iq_thks&ref4=3379
&ref5=4737&=&0d=09530dor details

4.) T&C text

4.1 In WASPA Breeches of the Advertising Rules:
9.2.1.1. Access cost text must be of a size that is at least 80% of the largest
access number on the page, or 15 point font size, whichever is the greater.

9.2.2.1. The T&C text must be in 12 point font size, or 50% of the largest access
number on a Web page, whichever is the greater.

Funmobil eds Response:

5

In regards of technical error occurred, it took an effect to other minors. We
have already taken an action to fix the insufficient mistakes. It was an
accidental error which found. The Code and the Rules are fully compliance in
our services. As to improve the website, a further amendment was made.
Action Taken:

We have adjusted the screen display size and providing a scroll-free condition for
browsing and reading the T&C text sufficiently. The T&C text is still displayed
throughout the registration process. The font size is also fixed to point 12.

Thursday, 17 September 2009 Page 20 of 29
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replying a SMS with an OK
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wsisp  {MSISDN

N removed}
Create MO Landin Pric
Date Create Time MTID ID Free glID Operator Billed e Content
Reply OK to 31345,Pin is 6128.U'll b subscribed to Polytones Club from
06/12/0 1636 Funmobile@R22.50/week.Help?Call 01146133212.To unsubscribe,text STOP PL to
9 02:59:41 PM 922 0 - 0 Vodacom Billed 0 31345
06/12/0 1636 Thanks for ur order! Type RING text to 31345 for Unlimited Ringtone Downloads &
9 03:03:02 PM 932 0 - 0 Vodacom Billed 7.5 More! R22.50/week
06/12/0 1636 Welcome to Funmobile! Want hottest wallpaper for your phone? Type BABE to
9 03:03:02 PM 933 0o - 0 Vodacom Billed 7.5 31345 to receive the hottest wallpaper! R22.50/week
06/12/0 1636 Visit http://za.funmobile.com for the latest ringtones, wallpapers & games! Type
9 03:03:03PM 934 0 - 0 Vodacom Billed 7.5 GAME to 31345 to receive exciting mobile games! R22.50/week
06/12/0 1636 3 new credits granted, go to za.funmobile.com now!UR activated to Funmobile
9 03:03:03PM 935 0o - 0 Vodacom Billed 0 Polytones Club CS:01146133212. R22.50/week To Stop, text STOP PL to 31345
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06/12/0 1636 CS
9 03:25:24 PM 991 4428 resend 0 Vodacom Billed 0 http://wap.funmobileza.com/servlet/download/2509/3d07Ipw976YQp6297twl159F9D
165609 Free Msg Ur Polytones Club membership has been cancelled Type RING and text to 31345 to get Unlimited
06/15/09 12:29:02 PM 9 0o - 0 Vodacom Billed 0 Ringtone Downloads & More! R22.50/week
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----- Original Message----

From: "Ant Brooks"{email address removed}

To: "Gigi Lau"{email address removed}Cherie Cheung" femail address
removed}

Cc: {email address removed}

Sent: Monday, July 13, 2009 1:35 PM

Subjed: [WASPA.complaints] Emergency procedure notice (2009.3) [#6797]

Dear Funmobile/World Base,

Attached, please find a copy of the WASPA Emergency Procedure
Notice dated 2009-07-13.

Please confirm your compliance with the instructions of the
emergency panel as soon as possible. If you need any assistance
or if you have any questions, please let us know using the
<{email address removed}address.

Warm regards,
Ant Brooks
WASPA Secretariat

Emergency Procedure Notice (2009-07-13)

On 2009-07-03, the WASPA Secretariat invoked the emergency procedure
set out in section 13.7 of the WASPA Code of Conduct. Consequently,

an emergency panel consisting of three panelists was convened to

review these complaints.

Versions 7.0 and 7.4 of the WASPA Code of Conduct and version 2.3 of
the WASPA Advertising Rules were considered by the panel reviewing

these complaints. This notice is effective as of 2009-07-13.

Complaint 6797 Funmobile/World Base complimentary ring tone

This complaint relates to a promotion for a "complimentary ring
tone", which is linked to a subscription service. The complaint
was lodged by the WASPA Media Monitor, and is operated by
Funmobile/World Base.

The SP responded to the initial complaint, and made some changes
to the web site linked to this promotion. However, the WASPA Media
Monitor did not believe that these changes were sufficient to
address the alleged breaches of the Code, and requested that this
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matter receive the attention of an emergency panel.

Since the mandate of an emergency panel is to determine any urgent
remedy that may be necessary to prevent ongoing harm to consumers,
the panel limited its attention to the version of the promotion as
amended by the SP after the initial complaint.

After reviewing the available information, the emergency panel
concluded that there was a prima facie breach of clause 11.1.1

in that the amended version of the promotion lacks a sufficiently
prominent and explicit indication that it is advertising a
subscription service. The panel also found a prima facie breach

of clause 11.1.2, since it seems likely that the intention of a
consumer responding to the promotion will be to obtain the
complimentary ringtone, rather than to join a subscription service.

The panel found that there was a clear breach of clause 9.3.11 of
the Advertising Rules, in that "complimentary" has the same meaning
as the word "free", in the context that it is used.

The panel noted that the messages sent by the SP once the subscription
service is initiated are confusing. According to the logs provided by

the SP, a message meeting the requirements of clause 11.1.11 was sent

to the customer prior to the initiation of the subscription service.

Once confirmation was received from the customer, three messages (each
billed at R7.50) were sent to the customer, followed by a fourth

message, which appears to be the welcome message contemplated in clause
11.1.8.

There is some question as to whether this practice complies with the
requirement in the WASPA Code for the welcome message to be sent
immediately. However, notwithstanding this concern, the panel took the
view that there was no prima facie evidence of a breach of clause

11.1.8 of the Code. The panel also found no evidence of a breach of
clause 11.1.5.

The panel noted the remedial action taken by the member in respect of
the alleged breaches of clauses 9.2.1.1 and 9.2.2.1 of the Advertising
Rules, but agreed that no further urgent remedy was required, and made
no finding in respect of these clauses.

The panel did not feel that it was necessary to make any finding on
clauses 4.1.2, 6.2.4. of the Code, and deferred these to the formal
adjudication.

Consequently:

1. The panel orders the SP to immediately suspend this promotion in

its entirety pending the completion of the formal adjudication
of this complaint.
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The panel requests that the WASPA Secretariat expedite the
adjudication of this complaint.
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Annexure E

WASPA Complaint Ref: #6797 i Supplement
Funmobile has responded and made some changes for the initial complaint in

regards of the promotion-Acomp |l i ment ary ring toneo.

found the changes are not enough to remove the misleading factor. The
WASPA considers that the user may join a subscription service with a
Acompl i mentaryo content.

1.) Joining a subscription service by A Co mp | i _mepnomatioy 0

In WASPA Breaches of Code

11.1.1 Promotional material for all subscription services must prominently and
explicitly identify the services as
promotional material where a subscription is required to obtain any portion of
a service, facility, or information promoted in that material.

11.1.2 Any request from a customer to join a subscription service must be an
independent transaction, with the specific intention of subscribing to a service.
A request from a subscriber to join a subscription service may not be a
request for a specific content item and may not be an entry into a competition
or quiz.

In WASPA Breaches of Advertising Rules

9311The keyword Afreeo or words with
language) may not be used for any service unless that service has no
associated charges whatsoever, excluding network bearer charges.

Funmobil eds Response

Funmobile offers an extra download to the user if the user confirms the wish
of purchasing a service. The user can enjoy the extra download whether who
is fully billed or not billed. Therefore, Funmobile promotes the services by
usingthe wor d of i casanpddiioms downbadywil be actually
rewarded to the users who sign up the services.

Reported that the fAcomplimentaryo ®arries

July 2009. Funmobile has made changes in order to avoid further confusion or

mi sl eads. The word of Acompli mentaryo

will be replaced withwo r di ng onA® tuly@ao9. o

Since this promotion is stopped immediately on 14™ July 2009, Funmobile
provides a screenshot below which shows the promotion be improved and
complied with the Code of Conduct as well as Advertising Rules.
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