WAALSIPIA

Wireless Application Service Provider Association

REPORT OF THE ADJUDICATOR

TIMw.e. New Media Entertainment South

WASPA Member (SP):
Africa
Information Provider (IP): Not applicable
Service Type: Subscription service
Complainant: Member of the public
Complaint Number: 6751
Code Version: 7.0 (consideration also given to version 7.4)
Advertising Rules Version: 2.3
Complaint

The complainant is a member of the public who has lodged the following complaint
with WASPA:

Did IQ test.
Put in cell number so that IQ result could be sent to me.
Never received any result, never entered activation code.

Noticed that air time was being exhausted very quickly so decided to keep an

eye.

At beginning of month was leaving for Japan so | put sim card away only to

find on my return, 2 weeks later, that airtime was exhausted.

Got suspicious and with little help from Vodacom traced the culprit. TIMwe
using MIRA NETWORKS.

Reported to WASPA- still waiting for response.
Daylight robbery.

They need to be exposed/fined.
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Please reveal to the public how the cellphone networks benefit from these

deceptive money hungry cheats.

The complainant requested that he be unsubscribed from the service he appeared to
have been subscribed to; notified that his subscription was terminated; furnished with

proof of his subscription in the first place and contacted regarding a refund.

Based on the complaint, the complainant appears to have completed an 1Q test
which may well have been a Web-based IQ test the SP has operated in the past and
which has been criticised as an instance of bundling given that it is a subscription

service offered under the pretence of a quiz.

The unsubscription logs | was briefed with and which are annexed to this report,
marked Annexure “A” indicate that the complainant received two messages on 2

February 2009 roughly 7 minutes apart with the following text:

Insert your password cracci and receive 3 Games and 1 Truetone every

week. Please check T&C at www.za.natta.com/web/za/tac.

The complainant was then sent the following welcome message about 1 minute after

the second welcome message:

Welcome! U have joined Games Club. 3 Games + 1 Tune per week, R4,99/
day.Stop?Dial *120*33535# and follow the menu(1c/sec). Helpline:(0)11
4470357. Total TIM

The complainant has stated that he furnished his mobile number so that the results of
the 1Q test could be sent to him. He didn’t receive the result of his 1Q test and didn’t
enter activation code. Despite not taking any positive action, he found himself
subscribed to the SP’s subscription service.

The logs further indicate the complainant remained a subscriber until 22 May 2009

when he was still receiving communications from the SP.
Service provider’s response
The SP responded to the complaint as follows:

Hello Lorraine,

We have been checking the logos on this client and we noticed that at any

time he could of sent "stop" and in our logos there is no register os that
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message, so we will cancel the subscription but we think that the client is not

in titled to a refund.
Proof of logos: Please see file in Attach

As you can see the client did inster the password to be subscribed.. and did
not send stop at anytime.

Please look into this and give me feedback
I will cancel the Subscription.

thanks

Bernardo Vasconcellos
Marketing Assistant
TIM w.e.

The SP enclosed an extract from the logs indicating the two invitation messages, the

welcome message and a message that followed the complainant being subscribed to

the service.

The logs do not indicate whether the complainant responded positively to the
invitation to subscribe or that the complainant took any steps to subscribe.
Furthermore, the SP’s response that the complainant was free to terminate his
subscription at anytime is disingenuous. If the complainant did not wish to subscribe
to the service in the first place, he should not be required to unsubscribe to mitigate

the effect of the subscription.
Sections of the Code considered

This complaint was filed prior to the most recent update to the Code to version 7.4. |
have accordingly considered versions 7.0 and 7.4 for the purposes of this report in
order to determine compliance with the Code (referencing version 7.0) and the
remedy for non-compliance (referencing version 7.4). Having regard to the issues
raised in this complaint, | have also considered other sections of the Code which are

pertinent.

I have therefore considered the following sections of the Code:
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Version 7.0

Version 7.4

11.1.2: Any request from a customer to
join a subscription service must be an
independent transaction, with the
specific intention of subscribing to a
service. A request from a subscriber to
join a subscription service may not be a
request for a specific content item.

11.1.2: Any request from a customer to
join a subscription service must be an
independent transaction, with the
specific intention of subscribing to a
service. A request from a subscriber to
join a subscription service may not be a
request for a specific content item and
may not be an entry into a competition
or quiz.

11.1.5: Customers may not be
automatically subscribed to a
subscription service as a result of a
request for any non-subscription content
or service.

11.1.5: Customers may not be
automatically subscribed to a
subscription service as a result of a
request for any non-subscription
content or service.

11.1.10: Where a subscription service is
initiated by a user replying to a message
from a service provider where that
message contains instructions for
activating a service and/or where that
message contains an activation code
that when inputted by the user activates
a subscription service, then that
message, along with the subscription
initiation instructions and/or activation
code, must also include the subscription
service information in the following
format, flow and wording:

[service activation instructions
and/or activation code]. U'll b
subscribed to [XYZ service] from
[name of service provider] @
[cost of service and frequency of
billing]. Help? Call [call centre
number + “(VAS)” if applicable].
To unsubscribe, [unsubscribe
instructions].

11.1.10: Where a subscription service
is initiated by a user replying to a
message from a service provider where
that message contains instructions for
activating a service and/or where that
message contains an activation code
that when inputted by the user
activates a subscription service, then
that message, along with the
subscription initiation instructions and/
or activation code, must also include
the subscription service information in
the following format, flow and wording:

[service activation instructions
and/or activation code]. U'll b
subscribed to [XYZ service]
from [name of service provider]
@ [cost of service and
frequency of billing].

11.2.1: A monthly reminder SMS must
be sent to all subscription service
customers. This reminder must be sent
within 30 days of the initial notification
message, and once per calendar month
thereafter.

11.2.1: A monthly reminder SMS must
be sent to all subscription service
customers. This reminder must be sent
within 30 days of the initial notification
message, and once per calendar
month thereafter.
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Version 7.0

Version 7.4

11.2.2: The reminder messages
specified in 11.2.1 must adhere exactly
to the following format, flow, wording
and spacing:

U r subscribed to [name of
service provider] [content/service
description]. Cost [cost of service
and frequency of billing]. For
help, sms HELP [optional
keyword] to [short code] or call
[call centre number + “(VAS)” if
applicable]. To unsubscribe, sms
STOP [service keyword] to [short
code].

11.2.2: The reminder messages
specified in 11.2.1 must adhere exactly
to the following format, flow, wording
and spacing:

U r subscribed to [name of
service provider] [content/
service description]. Cost [cost
of service and frequency of
billing]. For help, sms HELP
[optional keyword] to [short
code] or call [call centre number
+ “(VAS)” if applicable]. To
unsubscribe, sms STOP
[service keyword] to [short
code].

or

U r subscribed to [name of
service provider] [content/
service description]. Cost [cost
of service and frequency of
billing]. For help call [call centre
number + “(VAS)” if applicable].
To unsubscribe, sms STOP
[service keyword] to [short
code].

11.5.2: Customers must be able to
unsubscribe from any subscription
service via SMS using no more than two
words, one of which must be ‘STOP".

11.5.2: Customers must be able to
unsubscribe from any subscription
service via SMS using no more than
two words, one of which must be
‘STOP’. If a reply could pertain to
multiple services, either all services
should be terminated, or the recipient
should be given a choice of service to
terminate.
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Version 7.0 Version 7.4

11.5.6: When a customer has
requested that they be unsubscribed
from a service, an unsubscribe
notification must be sent to that
customer, and must use the following
text format, flow and wording:

You've been unsubscribed from
[service name].

or

You've been unsubscribed from
[service name]. To resubscribe
[service activation instructions].
U'll then b resubscribed @ [cost
of service and frequency of
billing].

Sections of the Advertising Rules considered
Not applicable to this complaint.
Decision

There have been a number of complaints against the SP for involuntarily subscribing
complainants to its subscription service. This practice is of great concern because it
could potentially affect a substantial number of people who, in good faith, completed
a survey, test or completed a similar process expecting a specific outcome, only to
find themselves subscribed to an ongoing subscription service.

Sections 11.1.2 and 11.1.5 of the Code specifically prohibit subscribing a person to a
subscription service where that person has requested any “non-subscription content
or service” item (in this case, that would be the outcome of an 1Q test) and
subscribing a person who concluded an “independent transaction” to subscribe to the
SP’s subscription service or lacked the “specific intention” to subscribe to that

service.

The SP has not furnished WASPA with any substantive indication that the
complainant concluded an “independent transaction” with the “specific intention” of
subscribing to its subscription service. Its logs, which the SP supplied as “proof”
made no mention of any communication from the complainant that would suggest he
satisfied the test outlined in 11.1.2 and 11.1.5 of the Code.
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In addition, | see no real compliance with the requirements of section 11.1.10 of the

Code. The SP’s welcome message (quoted above) may be its attempt at compliance
with 11.1.10 but | submit there is a marked difference between “U have joined Games
Club ...” and wording along the lines of “You'll be subscribed to the Games Club
service ..”. The welcome message sent disguises the subscription nature of the
service whereas the wording set out in section 11.1.10 is intended to state the

subscription nature of a service explicitly.

I further note that while the reminder messages sent roughly a month after
subscription include instructions to terminate a subscription using the word “STOP”
and a short code, the welcome message does not. This renders the welcome
message non-compliant with section 11.5.2 of the Code.

Finally, | see no reason why the complainant should bear the cost of a subscription
service he had no apparent intention subscribing to. To the extent the SP’s logs do
not record and display proof of subscriptions, the SP is advised to improve it logging

processes to include this information for future reference.
Sanctions

1. The SP is ordered to refund all amounts charged to the complainant as a result of

her subscription to the SP’s subscription service in question;

2. To the extent the complainant’s subscription to the subscription service was not
terminated as the documentation before me indicates, the SP shall unsubscribe

the complainant from the subscription service;

3. The SP is ordered to cease the service giving rise to this complaint until such
time as the service complies fully with the Code and sections 11.1.2, 11.1.5,

11.1.10 and 11.5.2 in particular;

4. The SP shall send an sms notification to all existing subscribers of the campaign

in the format prescribed in 11.4 of the current Code;
5. The SP is fined -
5.1.  R75 000 for its non-compliance with 11.1.2 and 11.1.5 of the Code;
5.2.  R50 000 for its non-compliance with 11.1.10 of the Code; and
5.3. R75 000 for its non-compliance with 11.5.5 of the Code in relation to its

welcome messages.
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These fines must be paid to the WASPA Secretariat within five (5) days of notification

of this report’s findings.
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Annexure “A”
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Origin

Destination

Message

2009-02-02 133535 Insert your password cracci and receive 3 Games and 1 Truetone every week. Please check
12:20:56 T&C at www.za.natta.com/web/za/tac.

2009-02-02 133535 Insert your password cracci and receive 3 Games and 1 Truetone every week. Please check
12:27:11 T&C at www.za.natta.com/web/za/tac.

2009-02-02 133535 Welcome! U have joined Games Club. 3 Games + 1 Tune per week, R4,99/day.Stop?Dial
12:28:17 *120*33535# and follow the menu(1c/sec). Helpline:(0)11 4470357. Total TIM

fgngéﬂ%oz 33535 _ Click to get the coolest games now! www.za.natta.com

2009-02-03

06:37:11 33535 _ Download now

2009-02-04

06:32:13 33535 _ Download now

2009-02-05

06:49:40 33535 _ Download now

2009-02-06

06:39:01 33535 _ Download now

2009-02-07

07:06:47 33535 _ Download now

2009-02-08

06:35:40 33535 _ Download now

2009-02-09 33535 Get 100 Credits to download all u want! SMS COOL to 33535.Subs R4,99/day.Stop? dial
08:09:45 *120*33535# and follow the menu(1c/sec).Helpline:(0)11 4470357!TotalTim

2009-02-10

07:04:07 33535 _ Download now

2009-02-11

06:50:22 33535 _ Download now

2009-02-12

07:03:28 33535 _ Download now




339090_:0225_13 33535 _ Download now

329595;%22_14 33535 _ Download now

320494%2215 33535 _ Download now

2099-92-16 33535 _ 9et 100 Credits to download all u want! SMS C(_)O!_ to 33535.Subs R4,99/day.Stop? dial
08:10:55 120*33535# and follow the menu(1c/sec).Helpline:(0)11 4470357!TotalTim

329595;:0127_17 33535 _ Download now

339097_:0528_18 33535 _ Download now

(2)8?599':0127' 19 33535 _ Download now

539090-:0125-20 33535 _ Download now

38?09(;321'21 33535 _ Download now

529592_:0225_22 33535 _ Download now

2099-92-23 33535 _ 9et 100 Credits to download all u want! SMS CQO!_ to 33535.Subs R4,99/day.Stop? dial
08:16:32 120*33535# and follow the menu(1c/sec).Helpline:(0)11 4470357!TotalTim

329599_%%‘:24 33535 _ Download now

33909:;&2525 33535 _ Download now

330198022726 33535 _ Download now

33949(;:(2128-27 33535 _ Download now




2009-02-28

07:15:46 33535 _ Download now

2009-03-01

06:50:07 33535 _ Download now

2009-03-02 33535 Get 100 Credits to download all u want! SMS COOL to 33535.Subs R4,99/day.Stop? dial
08:11:45 *120*33535# and follow the menu(1c/sec).Helpline:(0)11 4470357!TotalTim

2009-03-03

08:40:59 33535 _ Download now

2009-03-04 133535 FreeMsg: You are subscribed to Games Club.Cost R4,99/day. To Stop Subscription, SMS
18:56:42 STOP to 33535. Helpline: (0)11 4470357 (VAS Rates). Total Tim

2009-03-05

08:24:35 33535 _ Download now

2009-03-06

08:23:29 33535 _ Download now

2009-03-07

08:18:46 33535 _ Download now

2009-03-08

08:06:54 33535 _ Download now

2009-03-09 33535 Get 100 Credits to download all u want! SMS COOL to 33535.Subs R4,99/day.Stop? dial
09:04:40 *120*33535# and follow the menu(1c/sec).Helpline:(0)11 4470357!Total Tim

2009-03-10

09:28:40 33535 _ Download now

2009-03-11

00:39:38 33535 _ Download now your content!

2009-03-11

00:39:38 33535 _ Download now your content!

%89399--02%11 133535 _ Click 2 get the coolest games now! www.za.natta.com

2009-03-11

10:52:24 33535 _ Download now




38?292-%38-12 33535 _ Download now your content!

320190%3312 133535 _ Click 2 get the coolest games now! www.za.natta.com

329291-%?612 133535 _ Click 2 get the coolest games now! www.za.natta.com

329599_:05%12 33535 _ Download now

329396-%31-13 33535 _ Download now

330194053;14 33535 _ Download now

(2)8?391'%?;15 33535 _ Download now

2099-93-16 33535 _ 9et 100 Credits to download all u want! SMS CQO!_ to 33535.Subs R4,99/day.Stop? dial
08:16:10 120*33535# and follow the menu(1c/sec).Helpline:(0)11 4470357!TotalTim
52939?:&?216 133535 _ Click 2 get the coolest games now! www.za.natta.com

gg:os%-&s;m 33535 _ Download now your content!

529393'&%16 33535 _ Download now your content!

339098-%3;17 33535 _ Download now

gg%go-ﬂ%m 33535 _ Download now

3295%:0%19 33535 _ Download now

329599-%%20 33535 _ Download now




3395955&%21 33535 _ Download now

330190023822 33535 _ Download now

2099-93-23 33535 _ 9et 100 Credits to download all u want! SMS C(_)O!_ to 33535.Subs R4,99/day.Stop? dial
08:12:32 120*33535# and follow the menu(1c/sec).Helpline:(0)11 4470357!TotalTim

339593_%31_24 33535 _ Download now

339297_:0137_25 33535 _ Download now

339291_&3;—26 33535 _ Download now

ggﬂgé&?’z'” 33535 _ Download now

5390952%28 33535 _ Download now

320196%?;329 33535 _ Download now

2099-93-30 33535 _ SSet 100 Credits to download all u want! SMS CQO!_ to 33535.Subs R4,99/day.8top? dial
09:04:19 120*33535# and follow the menu(1c/sec).Helpline:(0)11 4470357!TotalTim

33?491_:02%31 33535 _ Download now

3204%102%01 33535 _ Download now

?8?091_:0548_01 33535 _ Download now your content!

32909(;:014202 33535 _ Download now

330494024803 33535 _ Download now




2009-04-03 133535 FreeMsg: You are subscribed to Games Club.Cost R4,99/day. To Stop Subscription, SMS
18:56:58 STOP to 33535. Helpline: (0)11 4470357 (VAS Rates). Total Tim

2009-04-04

08:47:16 33535 _ Download now

2009-04-05

07:38:58 33535 _ Download now

2009-04-06 33535 Get 100 Credits to download all u want! SMS COOL to 33535.Subs R4,99/day.Stop? dial
09:10:05 *120*33535# and follow the menu(1c/sec).Helpline:(0)11 4470357!TotalTim

2009-04-07

08:51:55 33535 _ Download now

2009-04-08

08:12:15 33535 _ Download now

2009-04-09

08:39:45 33535 _ Download now

2009-04-10

08:40:34 33535 _ Download now

2009-04-11

07:59:26 33535 _ Download now

2009-04-12

08:35:34 33535 _ Download now

2009-04-13 33535 Get 100 Credits to download all u want! SMS COOL to 33535.Subs R4,99/day.Stop? dial
08:54:37 *120*33535# and follow the menu(1c/sec).Helpline:(0)11 4470357!TotalTim

2009-04-14

11:04:36 33535 _ Download now

2009-04-15

11:01:06 33535 _ Download now

2009-04-15

19:51:37 33535 _ Download now your content!

2009-04-15

19:51:42 33535 _ Download now your content!




2009-04-16

10:50:14 33535 _ Download now

2009-04-17

03:17:09 33535 _ Download now your content!

2009-04-17

03:17:10 33535 _ Download now your content!

2099--04-17 133535 Click 2 get the coolest games now! www.za.natta.com
07:05:27

2009-04-17

07:10:56 33535 _ Download now

2009-04-18

01:43:12 33535 _ Download now your content!

2009-04-18

01:43:12 33535 _ Download now your content!

539291-81%18 133535 _ Click 2 get the coolest games now! www.za.natta.com
2009-04-18

07:29:12 33535 _ Download now

2009-04-19

08:35:41 33535 _ Download now

2009-04-20 33535 Get 100 Credits to download all u want! SMS COOL to 33535.Subs R4,99/day.Stop? dial
08:09:10 *120*33535# and follow the menu(1c/sec).Helpline:(0)11 44703571 TotalTim
2009-04-21

07:40:13 33535 _ Download now

2009-04-22

08:26:58 33535 _ Download now

2009-04-23

08:12:19 33535 _ Download now

2009-04-24

08:01:31 33535 _ Download now




2009-04-25

o> 33535 NN Dovrioad now

2009-04-27 33535 Get 100 Credits to download all u want! SMS COOL to 33535.Subs R4,99/day.Stop? dial
09:06:30 *120*33535# and follow the menu(1c/sec).Helpline:(0)11 4470357!TotalTim

2009-04-28

e 33535 | Dovrioad now

2009-04-29

2009-0%2°  |asoss R Downioad now

2009-04-30

s (3359 R Downioad now

2009-05-01

20000501 |ososs R Downioad now

2009-05-01

13:02:42 33535 _ Download now your content!

2009-05-01

13:02:43 33535 _ Download now your content!

2009-05-02

nn? [a3095 R Downioad now

2009-05-03

> (3359 R Downioad now

2009-05-03

12-35-48 33535 _ Download now your content!

2009-05-03 133535 FreeMsg: You are subscribed to Games Club.Cost R4,99/day. To Stop Subscription, SMS
18:58:35 STOP to 33535. Helpline: (0)11 4470357 (VAS Rates). Total Tim

2009-05-04 33535 Get 100 Credits to download all u want! SMS COOL to 33535.Subs R4,99/day.Stop? dial
08:56:59 *120*33535# and follow the menu(1c/sec).Helpline:(0)11 4470357!TotalTim

2009-05-05

s> 33535 | Dovrioad now

%290%%%05 133535 _ Click 2 get the coolest games now! www.za.natta.com




2009-05-06

07:27:18 33535 _ Download now

2009-05-07

07:13:17 33535 _ Download now

2009-05-08

07:24:19 33535 _ Download now

2009-05-09

07:13:15 33535 _ Download now

2009-05-10

07:36:51 33535 _ Download now

2009-05-11 33535 Get 100 Credits to download all u want! SMS COOL to 33535.Subs R4,99/day.Stop? dial
08:46:53 *120*33535# and follow the menu(1c/sec).Helpline:(0)11 4470357!TotalTim
2009-05-11

08:55:31 33535 _ Download now your content!

2099-.05-11 133535 Click 2 get the coolest games now! www.za.natta.com

08:55:35

2009-05-12

07:07:31 33535 _ Download now

2009-05-13

07:06:38 33535 _ Download now

2009-05-14

07:27:21 33535 _ Download now

2009-05-15

07:29:48 33535 _ Download now

2009-05-16

07:54:47 33535 _ Download now

2009-05-17

08:10:17 33535 _ Download now

2009-05-18 33535 Get 100 Credits to download all u want! SMS COOL to 33535.Subs R4,99/day.Stop? dial
08:59:29 *120*33535# and follow the menu(1c/sec).Helpline:(0)11 4470357!Total Tim




?29296-:(2152-19 33535 _ Download now
339592_%5220 33535 _ Download now
329596-:01%21 33535 _ Download now
33939&015622 33535 _ Download now




		2009-12-06T11:25:40+0200
	Paul Jacobson




