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Complaint date: 1 February 2007

Code Version: Code v4.8 and Rules v1.6

Complainant: Consumer
1.1 |

The Complainant states the following in her complaint:
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The Member was notified of the complaint on 5 February 2007. In the
WASPA notification, the Member was referred to the Rules and advised
that it had 5 days within which to respond to the complaint. On 12
February 2007 a further notice was sent to the Member advising that a
reply had not been received and that the Member had until the close of

business to submit a response. No response was received

4% & " ( T

4.1.1;4.1.2,5.2,5.3, 6.2.4 and 10.1.2

) (

The Complainant does not identify any specific provision of the Code
that has been contravened but it is clear that the SMS was unsolicited
and that the Complainant was misled into thinking that someone
fancied her. It is also apparent that she did not expect to have to send
a further SMS at an additional cost of R20 to find out who this person
was. It is reasonable of the consumer to assumer to have assumed the
answer would be sent back after one SMS and that it would not be
necessary to provide the number of the person the consumer thought
fancied her. The lack of response from the Member can only be
indicative of the fact that it admits the allegations inherent in the

complaint

With regard to 4.1.1 and 4.1.2 of the Code:

The information is deceptive and misleading. It gives the
impression that it the information provider has the details of
someone who fancies the recipient when this is not the case. The

consumer is tricked into responding to the initial SMS and the
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1.4.2

1.4.3

1.5

reply does not provide the answer to the question. The information
is neither clearly nor accurately conveyed to the potential

customer.

The Member has breached 4.1.1 and 4.1.2 of the Code.

With regard to 5.2 and 5.3 of the Code"

It can be inferred that the message is unsolicited as the consumer
was not able to identify the sender. The Member has allowed its
facilities to be used for the sending of spam and it does not appear
from the SMS that there is any process in place for dealing with
complaints about spam. Except for the short code there does not

appear to be any means of identifying the sender of the message

The Member has breached 5.2.2, 5.3.1, and 5.3.2 of the Code.

With regard to 6.2.4 of the Code:

The pricing contained in the SMS is extremely misleading — as is
evidenced by the number of complaints received by WASPA
regarding this "WINK" SMS. There is no indication that more than

one SMS is required to receive the information offered.

This adjudication deals with a number of similar complaints. WASPA has
previously dealt with other complaints against this Member in relation
to similar emails sent between November 2006 and January 2007. The
issue of sanction will be dealt with at the end of this adjudication

having considered all the complaints.
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Complaint date:
Code Version:

Complainant:

1 February 2007
Code v4.8 and Rules v1.6

Consumer

The Complainant makes the following allegation:

The Complainant alleges that the following provisions of the Code have

2.1 1
- )
3
4
( 72/
« 72/
(C ))
6
(C
been breached:
"o+ 2 )}
< =>17?
s 2 )
)
@, 2 )
* )
)
2) .
/
2
@,+2 )
)
2.2 H #

Despite two notifications of the complaint and of the time periods from
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WASPA, the Member did not respond.
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The Member has not responded and in the absence of a response | take
the allegations to have been admitted. Each allegation of breach must
however be supported by evidence of the breach. The allegation cannot

be a bald statement that the Code has been breached.
With regard to 3.1.2 and 3.3.1 of the Code

The Complainant makes the conclusion that the service is
unlawful. Without supporting evidence to show that why the SMS
is unlawful | cannot make a decision on this allegation. Likewise,
there is nothing in the complaint that gives specifics on the failure
or inability to provide the service offered. The Complainant alleges
that a dating service was offered but he does not adduce any
evidence to support the allegation that the Member (or its

information provider) was not able to provide the dating service.

Accordingly, the Member has not breached 3.1.2 and 3.3.1 of the
Code.

With regard to 5.1.2 and 5.1.4 of the Code

The Complainant makes the allegation that there is no information
to "opt out". In his next allegation he states that the message
directed him to a website which contained opt out information.

As there was information on the website regarding the procedure

to opt out 5.1.2 of the Code has not been breached.

The Complainant's un-refuted allegation is that the mechanism for
removing himself from the database came at a price of R20. The

Code provides that the cost should be no more than R1.

The Member has breached 5.1.4 of the Code.

With regard to 5.3.1 and 5.3.2 of the Code

The Complainant alleges that the SMS was unsolicited. The
Member, in its failure to reply to the allegation, has not given any

evidence to contradict this.
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The Member has contravened 5.3.1 and 5.3.2

2.5 * (

The issue of sanction is dealt with at the end of this adjudication.

3
Complaint date:
Code Version:
Complainant:
3.1

1 February 2007
Code v4.8 and Rules v1.6

Consumer

The Complainant makes the following allegation:
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The Complainant specifically alleges the following sections of the Code

have been breached:
4.1.1.,4.1.2.,5.1.1.,5.1.3., 5.2, and 5.3.1

3.2 " # #

Comms International, the Member's information provider responded to

the complaint on 21 February 2007.

3.2.1 Comms International alleges that both the price and the identity of

the sender were disclosed in the initial SMS.

3.2.2 In response to the allegation that the service is a pyramid scheme,

Comms International states:
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4.1.1, 4.1.2, 4.1.4, 5.1.1., 5.1.3,, 5.2, 5.3.1, 5.3.2, 6.2.4, 6.2.5,
10.1.2
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3.4

3.4.1

3.4.2

3.4.3
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With regard to 4.1.1, 4.1.2 4.1.4 of the Code:

Assuming that the information provider did indeed include the
pricing and contact information in the original SMS, it appears
from the reply and the general of these "WINK"
SMSs contain the pricing and contact information below the screen
and it is necessary to scroll down to see the pricing. Thus, even if
the pricing and contact information were included in the initial

SMS, it was by no means clear.

The suggestion that someone is interested in the recipient is also
is false and deceptive as set out above. The information provider

is not in possession of any such information.

The Member has breached 4.1.1 and 4.1.2 of the Code.

There is no evidence that the terms and conditions were not
available on request — the consumer was not able to make this
request as the contact details were not clearly set out. The fact
that the consumer was unable to obtain further information and
make complaints due to the lack of clear contact details is an
aggravating factor to be taken into account when considering the

sanction in respect of the breach of clauses 4.1.1 and 4.1.2.

With regard to 5.1.1 and, 5.1.3:

Given the other "WINK" SMS's, it is likely that the pricing and
contact information were contained in the original SMS albeit that
it was only visible after scrolling down. | find that the Member has
not breached 5.1.1 of the Code.

The SMS that information provider claims was sent does not
contain "unsubscribe" information and the information does not
refute the allegation that the SMS did not have a facility to allow
the recipient to remove himself from the database. Accordingly,
the Member has breached 5.1.3 of the Code.

With regard to 5.2 and 5.3.1 of the Code
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3.4.4

3.5

The definition of spam is set out in 5.2 of the Code. 5.2 of the
Code does not contain a provision capable of breach. The
"offences" relating to spam are set out in 5.3.1 and 5.3.2 of the
Code.

The Member's information provider does not offer any information
to dispute the allegation that the message is spam and | take the

allegation to have been admitted.

The information provider denies collecting the numbers sent to it
in response to its initial SMS's. What then would be the purpose of
requesting the number if not to use it? Clearly the information
provider intended to use that number by, at the very least,
sending an unsolicited SMS to the number requested by it. If this
was not its intention then the only other conclusion to be drawn is

that the information provider was offering a fictitious service.

| find that the Member has breached 5.3.1 of the Code.

With regard to 6.2.4 and 6.2.5 of the Code

Pricing placed beneath the screen that may easily be overlooked
by the consumer is misleading. The pricing is not easily and clearly
visible. Even if the Member is given the benefit of the doubt and |
accept that the pricing information was contained in the first SMS
my finding remains unaltered. Even if the pricing information was
contained in the first SMS, it does not specify the cost for all
communications and does not indicate that more than one

premium rated message is required.

The Member has breached 6.2.4 and 6.2.5 of the Code.

The issue of sanction is dealt with at the end of this adjudication.
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4
Complaint date: 2 February 2007
Code Version: Code v4.8 and Rules v1.6
Complainant: Consumer
4.1 L
The Complainant makes the following allegation:
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of the adjudicator:
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The Member did not initially respond to this complaint but responded to
the request for further information on 13 March 2007. The Member
indicated that the service had been suspended.
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4.1.1,4.1.2,5.1.2;5.1.4,5.3.,6.2.4
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The 'service' is indeed deceptive. The pricing is not accurately conveyed
and it is extremely difficult for the consumer to opt out of the service
and it would cost the consumer more the R1 to phone the UK to opt out
of the service. The SMS was unsolicited. The Member has contravened
4.1.1,4.1.2,5.1.2; 5.1.4, 5.3., 6.2.4 of the Code.

4.5 = (

The issue of sanction is dealt with at the end of this adjudication.
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Complaint date: 2 February 2007
Code Version: Code v4.8 and Rules v1.6
Complainant: Competitor
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The Complainant makes the following allegation:
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The Complainant alleges that the following provisions of the Code have

been contravened:

5.1.2., 6.2.4., 8.1.1., 8.1.3. as well as sections 2.1 and 2.2 of the

Advertising Guidelines
5.2 Yo##

The Member responded on 21 February 2007 by forwarding and email
from Comms International its information provider. Interestingly,

Comms International's email is 9 November 2007.

52.1 With regard to the allegation that 5.1.2 of the Code has

been contravened:
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5.2.2 With regard to the allegation that 6.2.4 of the Code has

been contravened:
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5.2.3 With regard to the allegation that 8.1.1 of the Code has

been contravened:

nH *
AT
5.2.4 With regard to the allegation that 8.1.3 of the Code has
been contravened:
¢ )
525 With regard to the allegation that pricing is misleading (i.e.
4.1.2 of the Code):
and
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5.2.6 With regard to the allegation that the failure to mention

access requirements is contrary to the Code:
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52.7 With regard to the allegation that the SMS lacks an age
restriction (i.e. contrary to 8.1.1 and 8.1.3):
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5.2.8 With regard to the allegation that the service is delivered

from outside of the country to avoid regulations:
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5.2.9 With regard to the allegation that the conduct is causing

damage to the industry:
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4.1.1, 5.1.2., 6.2.4., 6.2.5, 8.1.1., 8.1.3. and sections 2.1 and 2.2 of
the Advertising Code

5.4 ) (

54.1 With regard to 5.1.2 of the Code:

The information provider states, in essence, that this is a technical
fault with the website which has since been corrected. Thus, at the
time that this complainant wished to remove himself it was not

possible to do so.

The Member has accordingly breached 5.1.2 of the Code.

5.4.2 With regard to 4.1.1, 6.2.4 and 6.2.5 of the Code:

A complaint regarding the spacing of the pricing was made under
complaint #0819. The same information provider was the
information provider in complaint #0819. The Complainant in that
instance was also of the view that it was misleading to have the
price below the screen. In response to that complaint Comms

International stated on 12 January 2007:
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* ( )



WASPA ADJUDICATION: MIRA NETWORKS Page 15

This conflicts with the response that the Member gives to this
complaint. Contrary to the early stance, the information provider
seeks to vindicate the spacing between the message and the price.
The most charitable interpretation of this conflict is that Comms
International failed to rectify the "technical error". Comms
International does not seek to rely on a "technical error" a second
time and defends the spacing even though this was, according to
its earlier response, an error that was to have been rectified in
January. | cannot reconcile these two versions and | can therefore
only conclude that the gap between the main body of the message
and the price has been intentionally inserted. If it has been
intentionally inserted, then the only reason for having the price
below the screen would be to deceive consumers. Certainly the
information provider offers no cogent reason for the gap that forces

the consumer to scroll down to see the price.

The fact that multiple communications were not necessarily
required to obtain content does not detract from the fact that the
price is not easily and clearly visible. The information provider has
purposefully placed the price below the screen so that it is not
visible when the SMS is opened. It is easy to overlook as it is

necessary for the consumer to scroll down to see the price.

This manner of dealing with customers is not honest or fair. The
pricing, when visible, does not appear to be misleading however
and 6.2.4 of the Code has not been contravened. The pricing

however is not easily and clearly visible as it is easily overlooked.

I find that the Member has breached 4.1.1 and 6.2.5 of the Code.

5.4.3 With regard to 8.1.1 and 8.1.3 of the Code:

It is not sufficient for the message to "insinuate" that the content
is of an adult nature. A child receiving the SMS would probably
only know the literal meaning of the word "nailed”. There is no
"clear indication” that the service is of an adult nature and the

Member has accordingly breached 8.1.3 of the Code.
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The information provider states that the database is all over 18. It
is highly possible however that the SMS could be sent to a child
user —the cellular subscriber is not always the user. Explicit
confirmation of the user's age is a requirement to prevent such
occurrences. There is no "explicit confirmation of the user's age"
as required by the Code and the information provider, in failing to
require this confirmation, seems reckless to the fact that explicit
material could be sent to and accessed by persons under the age

of 18. Accordingly, the Member has breached 8.1.3 of the Code.

54.4 With regard to Schedule 2.1 and 2.2 of the Advertising Code

Given the findings made above and for the reasons therefor, | find
that the Member has breached section 2.1 and 2.2 of the
Advertising Code.

545 With regard to the allegation that the service is delivered

from outside of the country to avoid regulations:

Delivery of the service from outside of the country is not in
contravention of the Code, whatever the motives are for this. The
Member however remains under WASPA's jurisdiction. The
information is carried on South African cellular networks all of
whom are committed to upholding the Code. WASPA is therefore
able to enforce the provisions of the Code regardless of the

geographical situation of the information provider.

The issue of sanction is dealt with at the end of this adjudication. It
should be noted that the information provider's cavalier attitude to the
provisions of the Code relating to the protection of children is an
aggravating factor. The contradictory responses, made by the
information provider in response to substantially similar complaints, is a

further aggravating factor.
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Complaint date:
Code Version:
Complainant:

6.1 1

5 February 2007

Code v4.8 and Rules v1.6

Consumer

The Complainant makes the following complaint:
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I will refer to the above SMS as the "Adult SMS".

6.2 " # #

The Member did not respond to this complaint despite receiving two
notifications from WASPA. The allegations contained in the complaint

can be taken to have been admitted.

6.3 #S$ & T (" # "

4.1.1,4.1.2,5.1.3,5.1.4,6.2.4,6.2.5,8.1.1 and 8.1.3

6.4 ) (
C Y H/2/

6.4.1 I have previously considered these WINK SMS's. From the
complaint, it is clear that the complainant was misled by the SMS.
The information is false as it states that someone fancies the
complainant and that the Information Provider is in possession of
this information. The pricing is does not make it clear that multiple
SMS's are required and the pricing is not clearly visible.
Accordingly, the Member has contravened 4.1.2 as it does not
have the information that it professes to have, and 6.2.4 as
pricing is misleading, and, 6.2.5 as the pricing is not easily and
clearly visible (which is over and above the finding that the pricing

is misleading).

« 1 727

6.4.2 I have previously considered this Adult SMS (see 2 above). The
SMS is clearly in contravention of 8.1.1 and 8.1.3. The Member
does not deny that it charges more than one rand for the recipient
to remove himself from the database in contravention of 5.1.4 of
the Code. The SMS offers no means of determining of the recipient

of the content is over the age of 18.
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The sanction for all the complaints in this adjudication will be dealt with

6 February 2007

Code v4.8 and Rules v1.6

Consumer

6.5 * (
below.

7
Complaint date:
Code Version:
Complainant:

7.1 1

The Complainant states the following in her complaint:
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The complainant provided the following additional information:
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The Member's response is as follows:
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This adjudicator made the following request of the Member
(conveyed by WASPA secretariat):
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7.4

7.5

7.5.1

7.5.2

7.5.3

)

The Member did not respond to the request for further information and it

is take

n that the Member is unable to give supporting evidence of the

consumer's consent. I am therefore inclined to believe the version of the

complainant.

4 $ & " ( T

3.3.1.,4.1.2.,4.1.3.4.1.74.2.1. 4.2.2.5.2.1. 5.3.1. 6.2.4. 10.1.4
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With regard to 3.3.1 of the Code

The service is indeed deceptive and gives the impression that the
SMS has been sent at the instance of someone who fancies the
recipient. The recipient expects a response giving the details of that
person (as is promised in the initial SMS) but is sent an email
requesting the number of the person the thinks fancies
her. From what is stated in the complaint, it is clear that the
numbers sent back are then re-used by the Information Provider.
The Information Provider is clearly not in possession of the
information that it professes to have.

The Member (through its Information Provider) has breached 3.3.1
of the Code.

With regard to 4.1.1 and 4.1.2 of the Code

For the reasons set out in paragraph 7.5.1 above and for the
reasons contained elsewhere in this adjudication dealing with the
"WINK" service, my finding is that the pricing is not accurate (it is
not clear from the initial SMS how much it will cost to get the
identity of the person who allegedly fancies the recipient). The
Member (through its Information Provider) has not acted honestly
or fairly. Information is not clearly conveyed. The information that

is conveyed is highly deceptive.

With regard to 4.1.3 of the Code
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The Member's admission and apology are noted.

7.5.4 With regard to 4.2.1 of the Code

The Member was afforded the opportunity to provide proof that
the Complainant had consented to receiving services such as the
"WINK" service. The Member failed to do so. Further, the
Complainant is a married woman and it is unlikely that she would
be interested in a service such as the "WINK" service. In addition,
the Information Provider used the information provided by the
Complainant to generate more revenue for itself with the consent
of the Complainant's husband and son who then received the self
same SMS. | find the Complainant's version believable and
accordingly 1 find that the Member has breached 4.2.1. by
breaching the Complainant's privacy as well as that of her son and
husband. The SMS's sent to the son and husband were unsolicited

contrary to 5.3.1.

The Member has breached 4.2.1 of the Code.

7.5.5 With regard to 4.2.2 of the Code

There is nothing to show that the information given by the

Complainant was given to a third party. The Information Provider

abused the information given by sending spam to the numbers

given which is dealt with above.

The Member has not breached 4.2.2 of the Code.

7.5.6 With regard to 5.2.1 and 5.3.1 of the Code

The definition of spam is contained in 5.2.1 and is therefore not a

provision capable of being breached.

The Member has nevertheless breached 5.3.1 of the Code as, on
preponderance of probabilities, the Information Provider did not

have the Complainant's consent as alleged. Further, the
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Complainant's son and husband were also the recipients of

unsolicited SMS's.

7.5.7 With regard to 6.2.4 of the Code

It is my finding that the pricing is indeed misleading as it is by no
means clear that a number of SMS's will be required to find out
who "fancies" the consumer, information which is, actually,
supplied by the consumer. In effect the consumer is paying for
information that she already has and no service is actually being

rendered.

7.5.8 With regard to 10.1.4 of the Code

There is no evidence adduced to the effect that the Complainant's

contact information was made available to third parties.

On the information furnished, the Member (through its

Information Provider) has not breached 10.1.4 of the Code.

7.6 = (

The Member's apology, given on its behalf by its Information Provider,
is noted. The failure to provide the particulars of the Complainant's

"consent" to the service leads me to doubt the sincerity of the apology.

The issue of "double jeopardy" has not been overlooked and this has

been taken into account in the global sanction set out below.

* /0 D * 1 1 1 1 1

The Member (through the conduct of its Information Provider, Comms
International) has shown scant disregard for the WASPA Code. Overall, the
complaints go to show that the Member, in allowing its Information Provider to
run rampant, is not committed to honest and fair dealings or to upholding the
WASPA code. Ultimately, if the Member is unable to ensure that its Information

Providers do not breach the Code, the Member must bear the consequence.
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The various WINK SMS's mislead consumers and the pricing attached to the
multiple SMS's is not clearly set out with the result that consumers are duped into
spending twice as much as anticipated. The Information Provider has previously
acknowledged that the WINK service is misleading and yet the Member allows the

Information Provider to continue disseminating the SMS's.

The Member offers no explanation for the grossly inflated opt out fees complained

of.

Contraventions of the Adult Services provisions of the Code are very serious as
these contraventions could potentially harm children. As previously stated the
Adult SMS, could easily be received by a child and the content accessed by that
child. The contemptuous response to the allegations does not assist the Member

whatsoever.

It is noted that one instance of misconduct can give rise to many contraventions
of the code. For example, a breach of 4.1.2 will automatically give rise to a
breach of 4.1.1. This has been taken into account when considering the sanction

so that the Member will not be penalized twice for the same conduct.

The sanctions for the contraventions of the Code are set out below. Given the
potential damage to the industry and its credibility as a self regulating industry as
well as the potential to damage more vulnerable recipients of the SMS's, a harsh

sanction is warranted:

1. The Member is ordered to pay a fine of R200,000:

2. The Member is instructed to suspend the Information Provider used for the
deployment of the services considered herein for a period of 6 months,

effective immediately;

3. WASPA is directed to inform the network operators as well as other WASPA
members of the suspension of the Information Provider and the reasons

therefor;

4. The Member is suspended from operations for a period of 1 month, which
period is suspended for 2 months from date of notification of this adjudication
provided that should the Member commit a breach during the 2 month period
(i.e. the incident of breach must have occurred during the 2 month period)

the Member shall be suspended for 1 month upon a finding of breach.

DATED AT JOHANNESBURG 25 MAY 2007
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